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‘PREDERICK STEED v. DANIEL M‘RAE. 


uP 


The forfeituré imposed upon an overseer by the act of 1741 (Rev. ch. 35, see. 
parsing +. ur ‘employer's service during the time for which he was 
Sige Gc cae wher yt stipulations of the parties, 


Papin 3 ‘defendant may discharge him, at pleasure. 
A contract for service as an’ OS aon that the over- 
seer may leave his employer's ser may discharge the 


overseer, at pleasure, will be —— raprorate © 
ee serve, * 


Tus was ah" action of , a brought by the plain- Jone, 1836. 
tiff to recover the value of a share of the crop raised, in 
the year 1832, upon the defendant’s farm, where the 
plaintiff was employed as overseer. Upon. the trial at 
Montgomery, on the last.gircuit, before his Honor Judge 
Norwoop, it appeared that the plaintiff had contracted 
with the defendant to serve him as overseer, during the 
year 1832, for which defendant was to pay him one hun- 
dred and twenty-five dollars, or a certain share of the 
crop, at the election of the plaintiff; and it was stipulated 
between the parties, that either of them might put an end 
to the contract at any time he might think proper, viz., 


VoL. 1. 57 
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Jowr, 1836. that the plaintiff might leave the defendant’s employ, or 
oe the defendant might discharge the plaintiff, at pleasure. 
M*Rar. It appeared further, that the plaintiff commenced his 

services as overseer on the first day of January of that 
year, and that he remained upon the farm until_the crop 
had been made, housed, and ready for market; but on the 
15th of December, he apprised the defendant of his inten- 
tion to leave his service, and accordingly did leave before 
the end of the year. There was also some evidence 
sho that the defendant had another farm at which he 
had one Duncan M‘Rae as overseer, and that the hands on 
the two farms were sometimes seen exchanging work. 
* Upon this testimony, the defendant’s counsel contended 
Ist, That, the plaintiff was barred from recovery by the 
act of ‘1741 (Rev. ch. 35, sec. 22,); and 2dly, That there 
was no contract between the defendant and plaintiff only, 
but that the contract was with the two overseers jointly 
rtners. His Honor overruled the first ion, and 
chiitged the jury that there was no evidencé to support 
the second; whereupon a verdict was rendered for the 
plaintiff; and the defendant appealed. . 
No counsel appeared for the defendant. , ~ 






de Mendenhall, for the plaintiff. : a 
Danrex, Judge.—The act (Rev. ch. 35, sec. 22), 
* declares, that if shall depart from the service 





of his employer before the time mentioned in his agree- 
ment or contract shall be expired, he shall-for.such offence 
forfeit his right and title to his wages or share of the 
produce. The plaintiff in this case did leave the service 
of the defendant about fifteen days before the end of the 
year, during which he had contracted to act as overseer. 
But it was stipulated by the parties to the agreement, that 
the plaintiff might leave the defendant’s employ, or the 
defendant might discharge the plaintiff, when either of 
them saw proper to do so; therefore the forfeiture under 
the act of 1741, was not incurred by the plaintiff’s leaving 
the defendant’s farm before the expiration of the year. 
The forfeiture seems to have been guarded against by the 
very terms of the contract. The case does not state what 
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was to be the effect, provided the overseer left the farm Jove, 1836. 
before the expiration of the year: it is obscure on this 7 
point. ove do not, however, discover any understanding M Rar 
between the parties that the overseer should abandon or 
relinquish his claim for services in that event. We are 
induced to construe the contract (as we gather it from the 
case) to be, that the overseer might leave the farm, or his 
employer might discharge him, at any time during the 
year, upon a pro rata satisfaction for the time he should 
continue. A different construction would have,enabled 
the defendant to discharge the plaintiff when the:piline pal 
part of the labour was over, and so rescind the express 
contract, and avoid any liability under it, which would be 
. manifestly unjust. 

The second objection taken to the plaintiff's tetovery, 
viz., that the contract was made by the defendant with the 
plaintiff jointly with Duncan M‘Rae, the other overseer, 
or with as partners, has not a particle of evidence to 
poi the Judge was authorised to inform»the > 
jury in his charge, that there was no evidence in the case 
upon that point. The judgment must be affirmed. 

Per Commu. © Judgment affirmed. 


GEORGE A. GRAY v. NATHAN — 


The obligation of a bond for tle fortheoming of property, is only that the 
property shall bevdelivered to the officer at the time designated, and not 
that the execution shall be satisfied ; and therefore, if a surety to the forth- 
coming bond before it is forfeited, discharges the execution without the 
request of his princjpal, such surety cannot maintain an action against his 
principal for money expended for the latter’s use, although by the payment 
of the money in satisfaction of the execution, the bond was discharged. 








Tus was an action of assumpsrr, tried at Mecklenberg, 
on the last Circuit, before his Honor Judge Srranae. 
Upon the trial it appeared in evidence, that the defendant 
had in his possession, and claimeéd,title to, a slave, which 
was levied on under an execution against another person. 
Being ‘about to remove to the west, he at first intimated an 
intention to pay off this execution, and take the negro with 











438 


IN THE SUPREME COURT 


Jone, 1836. him. The plaintiff, to enable him to execute this intention, 


Garay 


vw. 
Bows. 


offered to lend him the money, but the defendant declined 
the offer, declaring then his determination to execute a 
forthcoming bond to the officer, carry away the negro, and 
suffer the bond to become absolute. The plaintiff, upon 
this declaration, joined the defendant as a surety in a 
forthcoming bond, and before the day appointed for the 
forthcoming of the property, paid off the execution, and 
then sued the defendant for the money so paid, as having 
been expended for his use, and at his instance and request. 

Th@) plaintiff’s counsel contended, first, that there was 
evidence from which the jury might infer an express 
promise of indemnity. And, secondly, that if the jury 
were not satisfied of any such express agreement, yet, if 
in poidt of fact, the plaintiff had paid the money, and the 
bond had been forfeited, the plaintiff being responsible, 
and liable to be compelled to. pay by suit, the law implied 
@ promise of indemnity on the part of the # - 

pugh the plaintiff had not awaited the i of legal 

compulsion. His Honor left. the ease to the Jary on the 
first point, to find an express promise of indemnity, if the 
evidence should satisfy them that it was in fact made; and 
charged them, upon the second point, “ that although the © 
money was paid before the farfeiture of’ the bond, yet if it 
was in fact paid upon an liability which in the 
event did fall the plai viously to bringing his 
action, he was entitled to réeoyer ;” but that if there was 
an understanding between the plaintiff and defendant, 





_ that the money was not to be paid, except at the end of 


a lawsuit, the plaintiff could not, by advancing his money, 
entitle himself to recover of the defendant. The jury 
returned a verdict for the plaintiff; and the defendant 
appealed. 

No counsel appeared for the plaintiff in this Court. 

D. F. Caldwell, for the defendant contended ;— 

ist. That there was no evidence in relation to an express 
promise of indemnity, ie that the Judge should have so 
instructed the jury: that the charge was calculated to 
mislead them ; for the consideration being past, an express 
promise or a previous request should have, been proved. 
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2d. That no man has a right to make himself the creditor June, 1836. 


of another without his consent or against his will. Gna¥ 
Gregory v. Hooker’s Admr. 1 Hawks, 394, 2 Stark. Ev. 20... 
101, 102. Stokes v. Lewis, 1 Term Rep. 20. Chitty on 
Con. 178. 13, 14. In the case of a dishonoured bill after 
its protest, a friend may pay for the honour of the drawer, 
but this is an exception, and perhaps the only exception to 


the general rule. 





Gaston, Judge.—We regret that this case has not, been 

argued on the part of the plaintiff, as possibly thgfargu- 
ment might have enabled us to see it in other lights 
than those cast upon it by our unaided reflections. It 
seems to us, that the instructions given to the jury were 
erroneous. (His Honor here stated briefly the faets of the 
case as above, and proceeded :—) 
We can discover in the case no evidence of any express 
contract between the plaintiff and the defendant, and so we 
think the jury should have been instructed. Theré? is 
indeed evidence of an implied contract. As the plaintiff 
executed the forthcoming bond as surety for the defen- 
dant, the law implies that the defendant engaged to indem- 
nify the plaintiffagainst the responsibility thereby incurred. 
But it implies no further ise. According to our law 
(act of 1807, Rev. ch. 75 sole object of the forth- 
coming bond is the indemnity of the officer, who after 
delivery of the property remains liable to the plaintiff in 
execution, in all respects as..though he had retained it in 
his hands. By the bond fo obligation is imposed to pay 
off the execttion. If, indeed, the defendant in the execu- 
tion, or any other person should pay it off, the bond is 
necessarily extinguished, because it is’ given for “ the 
forthcoming of the property to answer the said execution 
or process.” When another than the defendant in the 
execution satisfies it, the money is paid to the use of such 
defendant, and not to that of the obligors. But even as 
against him an action cannot be maintained unless it 
appear that the payment was at his request, express or 
implied. 

Had the bond in this case become absolute there would 
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June, 1836. then have been room for the question on which the Judge 
Gray charged the jury, whether the plaintiff could rightfully 
Bow.s, Satisfy the damages thereby incurred before the amount 
A surety, had been ascertained by a judicial decision. It is not 
po bli: necessary for us to pass upon it, though we presume the 
pay has be- general rule to be, as the Judge understood it, that when 
otede the engagement of the surety has become absolute by the 
cared default of his principal, he may pay without awaiting a 
—y suit, and what is thus paid, if it exceed not his legal liabi- 
pay to te lity, will be regarded as expended for the use, and at the 
his liability instaneé and request of his principal. But here the plain- 
a, tiff advanced what the defendant had not engaged to pay. 
the money Whether the defendant intended to contest the liability of 
o pol the slave to the execution, or contemplated that the judg- 
oorended ment debtor, or some one on his behalf would satisfy the 
for the use, judgment, or whatever might be his purpose for preferring 
and at thet give a forthcoming bond, he chose to incur the liability 
princi. attached to that bond; and the plaintiff, at his instance 
uest, also incurred the same liability. The plaintiff 

has sustained no loss and paid no money because of that 
liability. We feel ourselves bound, then, to say, that the 
money expended under the circumstances of this case, 

was not money expended for the use, nor at the request of 

= the defendant. The ju is reversed with costs, and 


an alias venire must be a 


Per Curiam. Judgment reversed. 


—_s_ 





ROLAND DUNCAN v. WILLIAM STALCUP. 


In the action of trespass vi et armis, for the destruction of, or injury to chat- 
tels, the jury are not restricted in their assessment of damages to the mere 
pecuniary loss sustained by the plaintiff, but may award damages for the 
malicious conduct of the defendant, and the degree of insult with which 
the trespass was committed. 


Tuts’was an action of Trespass vi Er aRMis, for shoot- 
ing the plaintiff’s dogs and cattle, killing his horses and 
hogs, and burning his stables and fodder stacks. _. 

On the trial, before his Honor Judge Srrancez, at 
Barke,.on the last Circuit, the plaintiff having proved his 
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case, the jury were instructed, that in assessing damages, June, 1836. 
they were not restricted to the actual value of the property “Duncan _ 
destroyed, but might in their discretion award vindictive.” 
damages. A verdict being returned in favour of the 
plaintiff for five hundred dollars damages, the defendant 
moved for a new trial, upon the ground that the jury 
should have been directed to limit the damages to the 
actual injury which the plaintiff had sustained, and in- 
structed that they were not at liberty to give vindictive 
damages. The rule for a new trial was dischargmg and 
the defendant appealed. et 

Caldwell, for the plaintiff. 

Pearson, for the defendant. 





Damen, Judge.—The defendant moved for a new trial, 
because the Judge had charged the jury, that they might 
give vindictive damages, under all the circumstances, 
when in law he should have directed the jury, that the 
damages should be restricted to the actual injury whith 
the plaintiff had sustained. The counsel for the defendant 
now contends, that the case contains no circumstances to 
show that vindictive damages should be given; that the 
rule for damages is a matter of law, and if the Judge mis- 
takes it, it is a cause for wtrial. He says that the 
rule for damages in iss On property, when it is 
destroyed, is the value of the property, and the inconve- 
nience of the plaintiff by the destruction at the time. 

In looking into the books, we find the rule in this action 
to be, that the jury are not restricted in their assessment 
of damages to the amount of the meré pecuniary loss 
sustained by the plaintiff, but may award damages in 
respect of the malicious conduct of the defendant, and the 
degree of insult with which the trespass was committed. 
The plaintiff is at liberty to give in evidence the circum- 
stances which accompany and give character to the tres- 
pass. 2 Stark. Ev. 813. In trespass quare clausum fregit, 
the jury are not confined to the precise value of the sub- 
ject-matter of damages, although they are not allowed to 
go out of the way to an unreasonable amount. Cor v. 
Dugdale, 12 Price, 708. Merest v. Harvey, 5 Taunt, 
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Jour, 1836. 442; 1 Eng. Com. Law Rep. 150. In trespass to the 
“Dinoan person, the jury are permitted to punish insult by exem- 
Srarcur, Plary damages. (Merest v. Harvey.) In Woert v. Jenkins, 


14 John. Rep. 352, it was held, ‘ee an action of tres- 

































pass for beating the plaintiff’s to death, the jury 
might give damages beyond the value of the horse, or 
smart money, there being.proof of great and wanton cru- 
elty on the part of the defendant. In the case now before 
the Court, it is scarcely possible that the trespasses com- 
plainedof could have been committed without wanton 
malice and insult. If, in truth, the circumstances attend- 
ing them were such as to render the instgyction of the 
Judge, which was prima facie correct, inapplicable, then 
the defendant who excepts to the instruction, should have 
had those circumstances so spread upon the record, as to 
enable us to see that error was committed. The judgment 
we must be affirmed. 
f € Curtam. Judgment affirmed. 
‘ 


——a—e 


DOE ex dem. DENNIS NORA» RITOPRER WATE 
et al. La 


* To impeach the credibility of witnes “ee SGU 

? as to a particular fact on a trial, it is not necessary that the im- 
peaching witness should be able to state all that the impeached witness 
then deposed. It is sufficient if he is able to prove the repugnancy as to 
the particular fact, with regard to which it is alleged to exist. 

\. The fact of a witness’s being interested in the matter in dispute, must be 

shown only in the mode in which other controverted facts are to be proved. 
Therefore the declarations of the witness not on oath, nor in the presence 
of the party against whom they are offered, With respect to his interest in 
the subject-matter of the suit, cannot be giyen in evidence. 
The reception of improper testimony will not be 4 ground for a new trial, if the 
only effect of such testimony can be to remove or weaken improper testi- 
mony introduced on the other side. A judgment will not be reversed for 
inadvertencies or mistakes which did not and could not affect the rights of 
him who complains of them. 


Tus was an action of gyecrment, on the trial of which, 
at Anson, on the last Circuit, before his Honor Judge 
Norwoop, it became important to establish the boundary 
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of the grant under which the plaintiff’s lessor claimed. Jone, 1836. 
The defendant had introduced the deposition of one Joseph fyonau 
Colson,'who stated that his father, under whom the defen- Wisunée 
dants set up title tothe Jand in dispute, had claimed a cer- 
tain house, as being upon his land, but had never lived in it ; 
and the plaintiff, to discredit this witness, proposed to show 
that on a former trial between the same parties, he had 
sworn that his father claiméd and occupied the house in 
question. The defendant’s counsel objected to the testi- 
mony thus offered, unless the witness by whodiiit was 
proposed to be given, could undertake to state in sd6Stance 
the whole offjthe evidence given in by the impeached wit- 
ness on the former trial, which he admitted he was unable 
to do. The Court overruled the objection, and the witness 
was examined as to that point. 

The plaintiff then introduced another witness, one John 
Hough, to prove the line claimed by him. For the pur- * 
pose of assailing the credibility of this witness beforesthe r 
jury, the defendants produced several witnesses, who testi- 
fied to declarations of Hough, that, if the plaintiff recover- 
ed, he was to have half the land. To explain this, the 
plaintiff recalled Hough, who stated that his declarations 
had reference to another tract of land, which he had 
entered, and which the plaintiff had assisted him in sur- , 
veying. And in order to strengthen this witness’s testi- 
mony upon this point, the plaintiff called one Edwin 
Ingram to prove another and distinct conversation between 
Hough and the witness Ingram, in which Hough stated 
that he had discovered vacant land; and that he and the 
plaintiff, in consideration of the plaintiff’s services, were 
to divide it equally between them. To this evidence of 
the declarations, the defendant objected, but the Court 
received it, upon the ground that the plaintiff had a right 
to give the declarations of Hough as to what he had stated 
at a different time on the same subject, before the bringing 
of the suit. A verdict was returned for the plaintiff, and 
the defendant appealed. 


Mendenhall, for the plaintiff. 
No counsel appeared for the defendant. 








Vou. 1. 58 
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June, 1836. 
Incram 





v. 
Watkins. 


A witness 
will not be 
admitted to 
prove what 
a deceased 
witness 
swore to on 
a former 


stantially 
all the tes- 
timony of 
such de- 
ceased wit- 
ness. 








IN THE SUPREME COURT 


Gasron, Judge.—The errors assigned in this case, are 
both founded on the alleged reception of improper evidence. 
(His Honor here stated the facts upon which the first ob- 
jection was founded, and proceeded.) The Court overruled 
the objection, and we are of opiniot, overruled it properly. 

Upon the death of a witness who has been examined in 
a judicial proceeding, such examination is admissible as 
secondary evidence in a subsequent trial between the 
same parties. Here it\is required that the secondary 


‘evidence shall be full, because it is offered as a substitute. 


The testimony of the deceased witness should be placed 
before thesgew, as the law required it to be'placed before 
the former'triers. Both are entitled not only to the truth, 
but to the whole truth. The copy must be ascertained to 
be faithful, before it is admitted as a representative of the 
original. Besides, to receive an avowedly imperfect 
account of what had been formerly testified in lieu of the 
ber testimony itself, would ‘be to encourage the party 
to Ofer partial instead of full secondary evidence. He 
would be interested to seek out such witnesses as remem- 
bered only those portions of the former testimony, as made 
in his favour. But in this case, it was the purpose of the 
plaintiff to bring the former testimony of the witness to 
the notice of the jury, not @s evidence, not as a guide to 
truth, but as conflicting with the testimony given by him on 
the present trial, and thereby satisfy them that the witness 
was not a man of veracity, was undeserving of credit, and 
that his testimony should be disregarded. To impeach a 


“witness’s credit, one clear and advised contradiction in 


this respect is sufficient, since it is the rule of law, as of 
good sense, that he who falsifies himself in one point, is 
undeserving of belief in all ; falsus in uno falsus in omnibus. 
No more, therefore, of the witness’s former declaration 
is necessary to be heard, than what is charged to be repug- 
nant to his present statement. In all other respects, where 
a repugnance is not shown, the presumption is, that the 
respective statements were consistent. It is proper to 
require of the impeaching witness, that he should know 
and state all that the impeached witness said in relation to 
the matter in which the repugnancy is alleged ; but it seems 
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to us, that no more can be reasonably demanded. Even Jone, 1836. 
on an indictment for perjury, it is not necessary for the Inaram 
prosecution to prove all the evidence given by the defen- w,--ixe 
dant on the trial wherein he testified; but it is sufficient 

to prove all the evidence given by the defendant in rela- > 
tion to the fact on which the perjury is assigned. Rex v. for perjury, 
v. Rowley, Ry. & Moody’s Rep. 299; 21 Eng. Com. Law s ae 
Rep. 444. It might be questioned in the case before us the prose 
whether, giving entire faith to the impeaching testimony, pers * 
it established the repugnancy which it was offered to the evi- 


show; but it was not so manifestly irrelevant’ that at 0 

purpose, as to justify its-rejection. It was, therefore, poner 
. ° on the tri 

properly submitted to the jury. — - wherein he 


As for the other exception which is relied on as a ‘tified. 
It is suffi- 


ground for reversing this judgment, although we have no cient to 
difficulty in saying, that a rejection of the testimony Prove - 
excepted to would not have been error, yet we are of dence giv- 
opinion, that its admission is not an error of which the oa 
defendant has a right to complain. The whole inquiify as in relation 
to the declarations of the witness Hough, whether he had tg 
or had not an interest in the matter in dispute, seems to us the perjury 
to have been irregular. It was, indeed, competent for the en 
defendant to show, with the view.of impairing the weight 

of that witness’s testimony, that he had an interest in the 
controversy ; but this fact ought to have been shown by 
competent evidence. The fact of interest might have been 
established by the witness’s own oath—or by the testi- 

mony of other witnesses—or by the admission of the 
plaintiff; but it could be rightfully shown only in the 

mode in which other controverted facts between the liti- 

' gant parties are allowed to be shown. The declarations of 

a third person, whether a witness, or not a witness, made 

not on oath, nor in the presence of the party against 

whom they are offered, cannot be brought forward by 

either plaintiff or defendant as evidence of the truth of 

the matters so declared. The first great safeguard which 

the law provides for the ascertainment of truth, consists in 
requiring all evidence of facts to be given in under the 
sanction of an cath. We find no exception, when the fact 

to be shown is the interest of a witness in the subject of 
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Jone, 1836. dispute.. Now this improper inquiry was commenced by 





Incram 


v. 
Watkins. 


the defendant, and the irregularity complained of, did not 
extend to nor affect any other inquiry. If the testimony 
to which he excepts had any weight with the jury, it 
could have operated only to remove or weaken the im- 
pression produced by the testimony which the defendant 
had given of the witness’s declarations. But this impres- 
sion itself was altogether improper. The plaintiff might 
have required of the Court to instruct the jury to disre- 
gard those declarations altogether—to strike them out of 
the evidence. No injury was done to the defendant by 
the reception of the testimony excepted to; and a judg- 
ment will not be reversed for inadvertencies or mistakes 
whieh did not and could not affect the rights of him who 
complains of them. It is the opinion of this Court, that 
the judgment of the Superior Court should. be affirmed: 
Per Curtam. > — Judgment affirmed. 


; ms) 
a : 
* . a 


JOHN GIBBONS et Uxor, et al. . JAMES DUNN. 


Where a testator bequeathed a female slave “ to his wife, during her natural 
life, or widowhood,” and in a subsequent clause of his will, provided that 
the slave should become the property “of my daughters A. and B., at their 
mother’s death, or at the time that my son Thomas arrives at sixteen years 
of age; and her increase, if any, before that time, to be equally divided 
amongst the rest of my children. If the widowhood of my wife should 
terminate before her natural life, Nell shall remain in this place for the 
support of my children who may live here.” It was held, that the increase 
born after the arrival of Thomas to the age of sixteen years, but before the 
death of the widow, would belong, after the death of the widow, to A. 
and B.; particularly as that construction would harmonise with the rest of 
the will, which seemed to aim at an equal distribution of the testator’s 
property among all his children. 


Tas was an action of perinug, brought by the plain- 
tiffs fora negro boy, by the name of Richard, tried at 
Mecklenburg, on the last Circuit, before his Honor Judge 
Sreance. 

The plaintiffs claimed under the will of Andrew Dunn, 
deceased, the material parts of which were as follows :— 
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“I bequeath unto my son Andrew, the tract of land June, 1836. 
whereon he now lives, containing three hundred and @issons 
twenty acres; also one-third part of all the pine land now >” 
belonging to me; also to. my said son one horse named 

Buck, and one cow now in his possession; two ploughs 

and gears, and his plantation—I bequeath unto my 
beloved wife Mary, a sufficient maintenance out of the 
produce of this plantation whereon I now live, during her 
widowhood or natural life; also a negro woman named 

Nell, and her child Esther, during the same times ;, also all 

the household furniture now in my possession, exeépt one 
corner-bupboard of walnut ; these last mentioned articles 

to her use, during her life, then to return to my children, 

in such manner as she thinks proper to dispose of them. 

To my sons James and Thomas, I bequeath this tract 

of land whereon I now live of 323 acres, to be 
equally divided between them, share and share alike; 

also to my sons James and Thomas, to each ane- of 

my pine lands.—I bequeath my new wagon, with ‘dik. 
gears, cloth, &c., to my three sons, Andrew, James, and 
Thomas. I desire that two of my best horses that may be 

in my possession at my decease, shall be kept on this plan- 
tation for the support and use of those of my family who |» 
live on the plantation ; also two ploughs ; and all the neces- & 
sary plantation tools in my possession, to remain on this — 
place for the same use as before-mentioned. I bequeath to 

my daughter Jane, wife of John Gibbons, one bay mare 
named Diamond, and her colt; also two cows, and all the 
household furniture now in her possession.—I bequeath to 

my daughter Elizabeth, wife to Thomas Spratt, a bay 
mare named Fearnought, two cows, und one of them yet in 

my possession ; also the household furniture she got from 
me.—I bequeath to Martha one black mare named Dandy, 

her saddle, a featherbed and furniture, and two cows.—I 
bequeath to my daughter Mary a two year old bay filly 
named Fearnought, a saddle, featherbed and furniture ; also 
two cows.—I bequeath the negro child Esther, before- 
mentioned, with her increase, if any, to my daughters 
Martha and Mary equally, share and share alike, at their 
mother’s death. I desire that the negro woman Nell, 
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June, 1836, before-mentioned, shall become the property of Jane Gib- 


GisBons 
D 


Dunn. 


bons and Betsey Spratt, before-mentioned, at their mother’s 
death, or at the time that my son Thomas arrives to six- 
teen years of age; and her increase, if any, before that 
time, to be equally divided among the rest of my children : 
and be it understood, that it is my will, that ifthe widow- 
hood of my wife should terminate before her natural life, 
the above-named negro shall remain on the place for the 
support of my children who may live here.” 

At the execution of the will, the negro woman was 
about twenty years of age, and had previously borne two 
children, one of whom had died, and the other (Esther) 
was then or four years old. Thomas, the son of the 
testator, was, at the time of making the will, about seven 
years old; and arrived at the age of sixteen on the 10th 
day of January, 1812. The boy Richard was born of 
of Nell, in May, 1813; and Mrs. Dunn, the widow of the 
testator, died in the year 1834, before the bringing of this 
suif®: The jury returned a verdict for the plaintiffs, sub- 
ject to the opinion of the Court, upon the above case. His 
Honor expressing himself bound by the construction put 
upon this will, by the Supreme Court, in the case of Gib- 
bons and Wife.and others v. Dunn and others, reported 
in 3 Murph. Rep. 548, set aside the verdict and directed a 
nonsuit ; from which the plaintiffs appealed. 

D. F. Caldwell, for the plaintiffs. 


Badger, contra. 


Daniet, J adge.—The case referred to by the Judge 
who tried the cause in the Superior Court (Gibbons v. 
Dunn, 3 Murph. Rep. 548,) only decided the right under 
the will, of the widow of the testator in the slave Nell. It 
did not intimate any opinion as to the extent of the respec- 
tive rights of the children of the testator to the issue or 
increase of Nell. That question now comes before us for 
decision. The testator had given Nell to his wife during 
her life or widowhood. The particular clause in the will, 
out of which the dispute arises, is as follows: “I desire 
the negro woman Nell shall become the property of Jane 
Gibbons and Betsey Spratt, (who were two of the testa- 
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tor’s daughters) at their mother’s death, or at the time my Jouve, 1836. 
son Thomas arrives to sixteen years old ; and her increase, “ Gippons 
if any, before that time, to be equally divided among the och 
rest of my children.” The testator left five other children, 
three sons and two daughters, in whose behalf the defen- 
dant resists the plaintiff’s recovery. 

The slave Richard, the son of Nell (for the recovery of 
whom this action is brought,) was born after the testator’s 
son Thomas Dunn, had arrived to the age of sixteen 
years. The widow of the testator being dead, the plain- 
tiffs contend, that the boy Richard, in law, comes to them 
with Nell, the mother: They say, he is not one of the 
increase of Nell which was intended by the will to go to 
the other children of the testator. The defendant con- 
tends, that all the inerease of Nell belonged to the rest of 
the children, which should be born at arty time before the 
two events occurred, viz., the arrival of Thomas. at the age 
of sixteen years, and the death of the testator’s widow. 
There are two periods of time marked in the cla@ae 
sentence; first, the death of the mother; and secondly, the 
arrival of Thomas to the age of sixteen years. That 
portion of the increase of Nell, which, *by the will, was 
intended to go to the rest of the children, is to be limited, 
as we conceive, to the time that Thomas Dunn, the son of * 
the testator, arrived at the age of sixteen years. The 
relative “that time,” in the sentence, refers to the next 
antecedent, according to grammatical construction; which 
antecedent would be the ¢éme that Thomas arrived at six- 
teen years. But the intention of the testator, if clear and 
consistent with the rules of law, is to govern, without 
regard to the grammatical construction, or whether it 
deserves favour or not. Thellusson v.. Woodford, 4 Ves. 
311; 11 Ves. 112. Did the testator intend that more of 
the issue or inerease of the slave Nell should go to the Thestate of 
“rest of the children,” then by a grammatical construction ae family 
the clause or sentence would autherise? To ascertain the eo 
intention, the state of the testator’s family at. the time of his will 
making the will, may be attended to. Odell v. Crone, 1 a 
Ball & B. 449;.3 Dow. 68. The whole will may be insettling 


examined, and the state of the property looked at, if it “©” 
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June, 1836. appears on the face of the will: not de hors, unless to 
~Gissons explain a latent ambiguity. Page v. Leapenwell, 18 Ves. 

oa Kellet v. Kellet, 1 Ball & B. 533; 3 Dow. P. C. 248. 
The whole Following these rules to ascertain the intent, although it 
willmay be appears that the two daughters (plaintiffs) were married, 
=" and would of course be provided for by their husbands, 
state of the yet it is not to be supposed that the testator intended to 
Proked A if give to those two the slave Nell only, without, any of her 
it appesrs increase. which might be born before both events‘ men- 
of the will: tioned in the clause had happened. The time when one 


not de hors, of the events was to happen (the arrival of Thomas to six- 


explaina teen years), was certain and fixed ; but the other, the death 
Seal of the var was uncertain, and might be prolonged to 
such a period, that Nell would be too old to breed, and 
might be an expense instead of a benefit. Nell was 
twenty years old at the making of the will; she then had 

two children, one alive (Esther) the other dead. Thomas, 

the son of the testator, was, at the making of the will, only 
seven years old. Nell, probably, would have five children 
before Thomas attained sixteen years, when she would be 
twenty-nine years old, which would give one slave to each 

of the “ rest of his children.” It seems to us, that the 
testator intended a benefit and a generous bounty to all his 
«children; for each of whom there is nothing to show us, 
that he did not have an equal parental regard. To his 
three sons, by his will, he left his lands (viz.): To 
Andrew three hundred and twenty acres and one-third of 

his pine lands, a horsé, cow, and plantation utensils. To 
James and Thomas, he gave the tract of land he had 

lived on (three hundred and twenty acres,) also each one- 

third of ‘his pine lands. His new wagon, he gave to his 
three sons. He directed his plantation to be kept up, and 

his younget children to be raised on it; and after the death 

of his widow, he gave the slave Esther and her increase to 

his other two daughters Marthaand Mary. He also gave 

to each of them a horse and saddle, two cows, a feather 

bed and furniture. All the property which he had at any 

time before given to Jane and Elizabeth, (the plaintiffs) as 

he states in his will, was to Jane, a mare and colt, two 
cows and calves, and some household furniture. To Eliz- 
abeth, he had given a mare, two cows, and some household 
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furniture. To what property he had given his five other Jove 18°6. 
children, by other clauses in-his will, he, by the clause now Gintons 
v. 


in question, meant to give them an additional portion in 
the anticipated increase, to a given period, of the slave 
Nell. If we confine that period to the arrival of Thomas 
to the age of sixteen years, something like a rational dis- 
tribution of his property among all, will appear to have 
been intended. It appears to us, that it was fur the bene- 
fit of the younger children the testator directs Nell to 
remain on the plantation until Thomas should be sixteen, 
although the widow might die or marry befure that time. 
That period limits the interest of the children as against 
the general remainder given to the plaintiffs. But there 
was also the benefit intended for the testator’s wife, which 
was a provision during her life or widowhood. That 
induced him to give Nell and her issue to the wife beyond 
Thomas’s coming of age, and is the sole motive for keeping 
Nell and issue from the plaintiffs; and, therefore, no 
struction is admissible, but such an one as may be ne 
sary to give effect to that intention. That cannot réach 
the disposition of the issue, after the determination of the 
widow’s estate; she is no way concerned in that question. 
Nor can we suppose the testator intended to make the 
interests of his respective children, as against each other, 
dependent upon the length of their mother’s life. It is more 
rational, that he should give to the plaintiffs all the issue, 
except that. which should be born before they could get 
Nell, in any possible event, and to the other children, all 
such issue thus born before that event. From every legal 
and fair rule of examining this case, it seems to us, that 
the grammatical construction of the clause, is not at vari- 
ance with the real intention of the testator; and, as the 
slave Richard was born of Nell, after the testator’s son 
Thgmas arrived to the. age of sixteen years, he went to 
those, who, in law, were entitled to the mother; and, as 
the widow of the testator died before the bringing of this 
action, the plaintiffs are entitled to recover. The judg- 
ment of non-suit must be reversed, and a judgment ren- 
dered for the plaintiffs, pursuant to the verdict. 
Per Cuniam. Judgment reversed. 


Vou. 1. 59 


Dunn. 
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ARTHUR JONES v. LEWIS SASSER. 


A person, who has title to a slave, will not be estopped, by reason of any 
concealment or misrepresentation of that title, from setting it up against 
one who claims asa volunteer. 

The title to slaves cannot be transferred without consideration, by virtue of 
an estoppel, arising from the misrepresentations of the owner, as that 
would be in contravention of the act of 1806, (Rev. ch. 701,) which re- 
quires gifts of slaves to be in writing ; and an estoppel cannot be set up to 
defeat the statute. ; 

Where a son, to whom the father had conveyed a slave by deed of gift, but 
retained the possession by permission of the son, was alleged to have stood 
by, while his father was making another voluntary disposition of his pro- 
perty, b among all his children, and to have fraudulently concealed 
or misrepil his title, it was Aeld, that a private conversation, which 
occurred between the son and father, just before the executien of the latter 
deed, in which the father assured the son, that, by becoming a party to it, 
his right under the deed of gift would not be prejudiced, was admissible to 
show that the son himself was misled ; and that it was, also, to prove how 
the father held the slave. 

lana, consideration is set forth in a conveyance, and no others 

> referred to in general terms, none other than the specific one can be 
averred and proved. But if one consideration is specified, and others are 
referred to in general terms, it ie competent to show them forth in evi- 
dence; and where the deed is wholly silent as to the consideration, proof 
of the actual consideration is admissible. 

A mere trustee, who has no direct interest im the event of the suit, is compe- . 
tent to testify in that suit. - | 

The doctrine of legal and equitable estoppels partially discussed by Gaston, 
Judge. 4 


Tuts was an action of perinug, for a negro slave named 
Sheppard, tried at Lenoir, on the last Circuit, before his 
Honor, Judgé Sdunpers. 

The plaintiff claimed under a deed from his father, 
Arthur Jones, Senr. dated the 5th day of April, 1827. 
This deed purported to have been made for the considera- 
tion of natural love and affection, and also for the better 
maintenance and preferment of the plaintiff, and conveyed, 
besides the slave Sheppard, several other negroes, and land. 
It was admitted by the defendant, that the deed was per- 
fectly fair and bona fide, and conveyed the slave in ques- 
tion to the plaintiff. But the defendant contended that the 
title of the plaintiff was transferred and extinguished, or that 
he was estopped to assert it, by certain deeds, which were 
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executed subsequently thereto, to wit, on the 11th and 15th Jone, 1836. 
days of August, 1829, and by the conduct of the plaintiff, in Jones 
relation to the execution of those deeds. The first of these g,scrr. 
deeds was executed by the father, Arthur Jones, Senr., his 

son, Arthur Jones, the plaintiff, and by the husbands of all 

his other children, who were daughters. It purported to 

be a division by the father, of his “ estate” among his five 
children; and the several allotments were expressed to 

have been made by Sampson Lane, Micajah Cox, William 
Raiford, John Kennedy and John Wright, into equal 
shares. Among the negroes named in the different lots, 
were some of those included in the deed to the plaintiff, 

but the boy Sheppard was not mentioned in amy of them. 
Certain conditions were annexed to the division, which 
were expressed to be as follows :—That his children should 

pay him annually what the commissioners who divided 

his property, should think sufficient to support him; and 

the property, which he had reserved for his own use dui 

his life, and pay a note that he owed to one Sauer 
Smith ; that they should keep up all his fences; pay the 
taxes .on the negroes they should have in possession, and 
equally the taxes on all his lands. It was then provided, 

that the foregoing disposition of his property should con- 

tinue in full force from year to year, or until a majority of > 
the said commissioners should find it advisable “ to alter or 

do away said agreement ;” and the donor continued, “I 
further wish the above-named committee to divide my 
property, both real and personal, if I should not live to see 

the expiration of the said loas, which is to stand in full 

force until the Ist of January, 1831, and as much longer 

as said committee, or a majority, think it advisable, as 
above stated ; all power resting, and forever to rest, in a 
majority of said committee.” The second deed purported 

to be an indenture between Arthur Jones, Senr. and Samp- 

son Lane, William Raiford, Micajah Cox, John Kennedy, 

and John Wright, as trustees for all the children of the 

said Arthur, and was executed by the father and all the 
trustees. It recited, that the said Arthur Jones, Senr., 
being incapable, from his age and infirmities, of attending 

to his estate and affairs as formerly, had agreed, for the 
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Jone, 1836. advancement of his children, to make over his property to 


Jones 
D. 


Sasser, 


the above-named trustees, so that they should pay his 
debts, and afford him a maintenance ; and in order to carry 
the said agreement into effect, and in consideration of the 
natural love and affection which he bore his children, and 
in further consideration of the “ provisoes, covenants and 
agreements, hereinafter mentioned, by the said trustees of 
his said children, to be observed and performed,” he gave, 
granted and assigned unto the said trustees, “ all the pro- 
perty” which he then possessed, both real and personal. 
The trustees then covenanted for the payment of the debts 
and maintenance of the old nian, during his life. The title 
of the tt was to remain in the trustees during the 
life of the grantor, and they were authorised, during his 
life, to make loans of equal parts of his estate to.each of his 
children, and at his death to make an equal division of all 
his property, both real and personal, to his children, as 

mentioned. To-the whole was annexed a proviso, 
that if the trustees should fail to pay his debts, or afford 
him a proper maintenance, the grantor should “ take, 
repossess and enjoy-all the premises thereby es asin 
his former estate.” 

The defendant then proved by some of the trastees, who 
were objected to, but received by the court, that after the 
execution of the deed of the 11th, to which the plaintiff 
was a party, and of the contents of which he was apprised, 
it was agreed between Arthur Jones, Senr. and the trus- 
tees, that a more perfect instrument than that deed should 
be prepared and executed, so as to vest the title to all the 
estate of Arthur the elder in the trustees, and that they 
were aij to meet on the 15th of the same month, to have it 
executed, and to finish the division of the property which 
remained undivided on the 11th. It was further proved 
that the plaintiff had notice of this agreement ; that he met 
the other parties on the day appointed, and was present 
when the instrument of that date was executed ; and, upon 
hearing it read, approved of it. The defendant also proved 
by the trustees, that the slave Sheppard always remained 
in the possession of old Arthur Jones, (who claimed him as 
his own,) during his life; and that, when the slaves were 
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about to be divided, and conveyed to the trustees, the Jove, 1836. 
plaintiff assisted in naming them, and, among others, men- Jones 
tioned Sheppard ; and that this was inthe presence of his gycors, 
father and the trustees: That Arthur Jones, the elder, 
previous to the execution of the deed of the 11th of August, 

and in the presence of the plaintiff, directed all his estate, 

real and personal, including Sheppard, to be conveyed to 
trustees ; and that it was to be settled in them for the use 

and benefit of his children during his life ; and, at his death, 

to be equally and absolutely divided among all his said 
children, reserving to himself the use of Sheppard and four 

others, to wait upon him, and, at his death, to be divided 

with the rest of his estate, as above. mentioned$-and that 

he was to be maintained and supported, and to have his 

debts paid. It was proved, further, that Arthur Jones, the 

elder, died in April, 1830; and that the trustees, under 

the said deeds, hired out the slaves, including Sheppard, 

until the Ist of January, 1831, when they divided al 

property of the old man among all his children; and 

Sheppard, in the division, was allotted and delivered to 

the defendant, who was one of the cestui qué trusts, under 

the deeds of the 11th and 15th of August; and that the 
plaintiff afterwards, but before the commencement of this . 
suit, demanded the said slave of a defendant, who refused © 
to deliver him up. 

The plaintiff offered to prove, chet, besides the conside- 
ration set forth in the deed of gift of the 5th of April, 
1827, there was a valuable consideration; but the testi- 
mony was objected to by the defendant, and rejected by 
the court. The plaintiff, then, in explanation of his con- 
duct, as shown on the other side, proved, that when the 
deed of the 5th of April was executed by his father, there 
was a parol agreement that the donor should retain the use 
of the property conveyed, during his life; and that the 
subscribing witnesses to the deed of gift were requested by 
the donor to keep it a secret. It was also proved by the 
plaintiff, that he had lived with his father until within two 
or three years of his death, as a manager or overseer of 
his slaves and other property. The plaintiff then offered 
to prove, that on the day when the deed of the 11th of 
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June, 1836. August was executed, but before its execution, a conversa- 





Jones 
v 
Sasser. 


tion occurred between him and his father, not in the pre- 
sence or hearing of the trustees or the other children, but 
apart, to themselves, wherein his father assured him, that, 
by becoming a party to the said deed of the 11th, his right 
under the deed of April, 1827, would not be prejudiced. 
This testimony was objected to, and rejected. His Honor 
charged the jury, that as the deed of the 5th of April, 1827, 
was admitted to be valid, and operated to convey the slave 
in question to the plaintiff, they would direct their atten- 
tion to the subsequent deeds of the 11th and 15th of August, 
1829; that if those deeds were fairly obtained and freely 
exécutedfind the conduct of the plaintiff was such as the 
testimony seemed to represent, and thereby the parties to 
these instruments and arrangements were deceived and 
imposed upon, the jury should find for the defendant; a 
verdict being returned accordingly, a new trial having 
been moved for and refused, and a judgment rendered for 
thé'defendant, the plaintiff appealed. 


Mordecai and J. H. Bryan for the plaintiff:—It is 
admitted that the deed to the plaintiff was bona fide, and 
conveyed the title to the property therein mentioned to 
him. It remains then to be considered, whether, by any 
act of his, or by any conduct connected with, and accom- 
panying the acts of others, he has done any thing to divest 
that title. It is insisted that neither the deed of the 11th 
of August, of itself, or taken in connection with that of the 
15th of the same month, has had that effect. As to the 
deed of the 11th, it appears on its face, and purports to be 
a mere proposition to divide the property of Arthur Jones, 
Senr. among his children, and that, only from year to year, 
during the life of the old man. To constitute a good and 
valid deed, there must be some consideration, either good 
or valuable, passing from the grantor to the grantee ; and 
though the plaintiff be a party to this deed, there is no 
consideration of any kind expressed, nor has any been 
proved, as moving or inducing him to make the convey- 
ance. As to the deed of the 15th, the plaintiff is no party 
to it, and, taken by itself, it cannot affect his interest ; and 
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if he were a party, the same objection applies to it, as to June, 1836. 
that of the llth, there being no sufficient consideration; Jones 
and the two deeds do not purport or profess to be parts of .. \ 
one and the same conveyance. That a pecuniary consi- 
deration is necessary to a deed of bargain and sale, see 4 
Cruise’s Dig. 178. : 

It is said, that if these deeds.do not operate to convey 
the title, yet the plaintiff, by being a party to that of the 
11th, is estopped to deny the right of Arthur Jones, Senr. 
It is not a technical legal estoppel. Estoppels are not 
favoured in law; at least, such as arise from the acts of the 
parties, because they exclude the truth, and are only 
admitted for the purpose of repose. Therefore, wherever 
a deed passes an interest, however small, it cannot operate 
as an estoppel. 4 Com. Dig. Estoppel, E. (8). Co. Litt. 
451, a. Mobley v. Runnels, 3 Dev. Rep. 306. Here an 
interest does pass by the deed, (provided it can operate at 
all,) but it is a certain and limited one to the Ist January, 
1831 ; and when it is remembered that at the time offi 
execution of the deed, under which the plaintiff claims, 
there was a parol agreement and understanding, that 
Arthur Jones, Senr. should retain possession of the pro- 
perty during his life, there is nothing in this deed inconsis- 
tent with the plaintiff’s interest, there being no words of —_, 
limitation in it. If aman take a lease for years of his own 
land, by deed indented, the estoppel doth not continue after 
the term ended; for, by the making of the lease, the estop- 
pel doth grow, and, consequently, by the end of: be lease, 
the estoppel determines. Co. Litt. 47, b. 

But it is alleged, that jf no legal estoppel be created by 
that deed, yet the plaintiff, by being present, and assenting 
to the execution of the deed of the E5th, or not then making 
known his title, is prevented from afterwards setting it up ; 
in other words, that his conduct operates as a kind of 
equitable estoppel. It will be remembered that we are 
now in a court of Jaw, and trying how far these deeds and 
this conduct will operate, to transfer the legal title of the 
plaintiff. The subject of dispute is a slave, and our laws 
recognize only three modes by which this species of pro- 
perty can be conveyed inter vivos. Ist. By a deed of gift, 
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June, 1836. attested by a witness, and regularly proved, &c. 2nd. By 


Jones 


v. 
Sasser. 


a bill of sale. 3d. By an actual sale, and delivery of pos- 


session. If this doctrine be established, it will operate as 
a virtual repeal of our acts of assembly. Indeed, it appears 
to be confined to courts of equity, and is not properly an 
estoppel, either at law or in equity, but being regarded as 
a fraud practised upon a party, it affords a ground of 
application to a court of equity, to compel the party guilty 
of the fraud, to convey his interest, which he kept con- 
cealed when he ought to have disclosed it. Roberts on 
Frauds, 528. Raw v. Potts, Pree. in Chan. 35. S.C. 2 
Vern. 230; Hunsden v. Cheyney, 2 Vern. 150. Meade v. 

Webb, 1m. P. C. 308. Hanning v. Ferrers, Eq. Ca. 

Abr. 35% Hobbs v. Norton, 1 Vern. 136. Barret v. 

Wells, Prec. in Chan. 131, are all cases of relief sought for 
and obtained in equity upon this ground. And no case 
can be.found, where the silence of the party at the timeaf 
the execution of an instrument, conveying property. to 
which he had title, has been held to convey title at law to 
property, which the law required to pass by deed. Mu- 
shat v. Brevard, 4 Dev. Rep. 73. The only case in which 
this principle has been applied at law, was the sale of a 
horse, which did not require to be conveyed by deed. Bird 
v. Benton, 2 Dev. Rep. 179. 

It is insisted that this doctrine is founded upon the sup- 
position that the party, by his silence, practises a fraud 
upon a. purchaser, by permitting him to part with his 
money or property, for property to which the vendor had 
no title, and of which defect of title, he was at the time 
aware. I Fonb. Eq. 163. But it does not and cannot apply 
as between volunteers, for there no fraud can be practised. 
Raw v. Potts,2 Vern. 239. 1 Fonb. Eq. 168. Upon the 
same principle, it has.been held, that a mere naked lie or 
affirmation, made with intent to deceive, is not sufficient 
to sustain.an action ; but it must be shown that the party 
to whom it is made, has sustained damage by it. Pasley v. 
Freeman, 3 Term Rep. 51. 

This leads to the inquiry, in what position do those 
claiming under the deeds of the [1th and 15th of August, 
stand as to the plaintiff? And it is insisted that they are 
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all volunteers. As to that of the I1th, there'is as before Joxr, 1836. 


observed, no consideration, either pecuniary, or of any 
other kind, expressed or pretended—it is a mere loan or 
donation. As to that of the 15th, there is no consideration 
set forth, moving from the trustees—no money paid, or to 
be paid by them. The only pretence is, that they have 
undertaken to pay Arthur Jones, Senr.’s debts; but this is 
to be done out of the property ; and, if not paid, the only 
penalty is, that they shall forfeit their title to the property. 
They do not profess to be benefitted by the deed, nor do 
they intend to be charged. Nothing less thana valuable 
consideration will avail under the stat. 27th Biliz.° to over- 
throw a precedent voluntary deed. Twine’s@tse, 3 Rep. 

81. And there is no case to show that even abona fide 
conveyance to a trustee, for payment of debts, will have 
this effect. Roberts on’ Frauds, 369. The purchaser, to 
take advantage of this statute against a precedent voluntary 
conveyance, must be a bona fide purchaser, not in /ggal, 
but in vulgar: and common intendment. Roberts, 370. 3 
Rep. 83, b. 2 And. 233. Medham and Beaumont’s case. 

Newland on Contracts, 405. 4 Cruise’s Dig, 382. Mar- 
riage is a sufficient consideration to establish a second con- 
veyance, and to render a prior one fraudulent and void, as 
egpiast such second conveyance. But a conveyance toa 
man’s children, or to his wife after: niarriage, by way of 
jointure, will not enable them to avoid a preceding convey- 
ance. Douglas v. Wood,1 Ch. Ca. 99. 4 Cruise’s Dig. 
383. The same construction is placed upon our act of 
1784, (Rev. ch. 225, sec. 7,) as om the 27. Eliz. M'Cree v. 
Houston, 3 Murph. 429. If they are both voluntary, the 
first deed conveys the property. Where there are two 
voluntary conveyances executed, chancery will not relieve 
the latter against the former, and he who hes the legal 
estate shall hold it. Goodwin v. — 1 _— Rep. 

173. 4 Cruise’s Dig. 406. 

As to the admissibility of the trustees as witnesses ;— 
wherever a fact is to-be proved by a witness, and such 
fact be favourable to the party calling him, and the wit- 
ness will derive a certain advantage from establishing the 
fact in the way proposed, he cannot be heard, whether the 


Vo. tr. 60 
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June, 1836. benefit be great or small. Marquand v. Webb, 16 Johns. 


Jonrs 
v. 


Sasser. 


Rep. 89. A witness on the voire dire stated, that the les- 
sor of the plaintiff had formerly assigned to him the premi- 
ses in question, for a temporary purpose, that he had given 
up the deed to the lessor of the plaintiff, sad had never had 
possession of the premises; held that the witness was 
incompetent, onthe ground of interest. Den ex dem. Scales 
v. Bragg, 21 Eng. Com. Law Reps. 388. 

The evidence of the conversation between: the plaintiff 
and his.father was improperly rejected, it not being a mere 
naked declaration, but part of the res geste, the induce- 
ment operating upon him to sign the deed. 

The plaintiff should have been permitted to show that 
the deed of gift to him was founded upon a valuable consi- 
deration, although nothing but a good consideration was 
expressed therein. If the trustees were purchasers for 
value, then against them it was necessary for the plaintiff 
to show, that his deed was not merely voluntary, and 
therefore fraudulent in. law against such 4 -purchaser. 
Claywell v. M‘Gimpsey, 4 Dev. Rep. 89. To rebut. this 
imputed fraud, he should have been permitted to show that 
his deed was fortified by a valuable consideration. Sugden 
on Vendors, 473. 


‘ 


Badger and W. C. Stanly for the defendant :—We shall 
contend, Ist, that the deed of the 11th of August, taken in 
connection with the subsequent'conduct of the plaintiff, 
operated to pass the titleas his deed. It is said by the 
plaintif’’s counsel, that this deed is without any conside- 
ration; -ut this is not absolutely necessary. In deeds for 
land, a formal-consideration is necessary, on account of the 
statute of uses; but in gifts of personal estate, a considera- 
tion is, hot necessary. A written instrument may be neces- 
sary, because required by-statute. Supposing that the 
deed is without consideration, the plaintiff is a party to it, 
and he assents to the dispositions therein made. The 
declaration of his interest only is necessary, and here is 2 
plain one. But this deed is founded »pon a full and valu- 
able consideration. The true question is, whether there is 
not a consideration affecting the plaintiff, and not whether 
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there is one between the children on one side, and the Jone, 1836. 
father on the other. Each child covenants to pay Arthur Jones 
Jones, Senr. &c.; there must therefore be a consideration g,\cy, 
among the children as to each other. There was also a 
valuable consideration moving to the old man. .The title 
passed, in whomsoever it might be, notwithstanding the 
words of donation seem to flow from one only of them. No 
form of words was necessary. The rules me real 
estate do not apply to this case. 

2d. But the deed of the 15th of August settles the ques- 
tion between the defendant and plaintiff.. That is founded 
upon a good and valuable consideration. A lary con- 
sideration is not necessary—any other validlliteneciore * 
tion will answer. Here there was an adequate valuable 
consideration flowing from the trustees. The plaintiff’s 
counsel contend, that as the debts were to be paid out 
of the property, there could be no consideration; but the 
covenants on the part of the trustees were personal cove- 
nants, and bound them to pay the debts, whether, t 
perty was sufficient or not. ‘Fhey were bound at all ain 
The construction that the trustees, by not paying the 
debts, would only forfeit their estate undér the deed, will 
not hold. A condition is always for the bénefit of the 
grantor, and not ofthe grantee; add Arthur Jones, Senr. 
could, upon their refusal td pay, have recovered of them. 
A question arises, can the trustees be purchasers, to set 
aside a previous voluntary deed’, Nunn v. Wilsmore, 8 
Term Rep. 521. If they sustain the character of real and 
bona fide purchasers, they may. set aside, the previous 
donation. M‘Cree v, Houston, 3 Murph. 429. 

3d. It is further contended; that the plaintiff is. estopped 
to set up his title. The plaintiff's counsel-eontend. that 
estoppels are odious. They are‘not odious, except in parti- 
cular cases of technical estoppels. Wherever one man 
stands by, and perinits others to deal, upon the supposition 
of a particular state of facts, he shall not set up his interest 
to disturb any arrangement, founded upon such a supposi- 
tion of facts. Such estoppels are not odious, but highly 
favoured. They-are intended to favour truth and justice, 
and to operate against bad men and fraudulent conduct. 
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Jone, 1836. Personal property may be disposed of here, without a deed. 
Joss If one agrees, in consideration that another will pay his 
Sane, debts, he shall have a particular slave, and delivers such 

slave, the sale is good. Such is the case here. The trustees 
stipulate for the payment of old Arthur Jones’s debts ; the 
plaintiff stands by, and permits the old man to sell the 
slave ; he must be bound, and there will be a valid trans- 
fer of the slave. But if the plaintiff is not estopped as to 
the trustees, he must be .in respect to the other childrens 
who are parties in ‘the division. One child cannot assert 
his title to property, disposed.of by a parent among his 
children, to which they. have all assented, because he could 
not do so,.without its beinga fraud upon the rest. In cases 
of this kind, resort must be had to equity, where real 
estate is concerned, béeause that cannot pass without a 
deed ; but this rule cannot apply to personal property, to 
the transfer of which no deed is necessary. All the cases 
on this subject referred to by the plaintiff’s counsel, were 
cases. concerning réal estate.. 

As to the admissibility of the trustees as witnesses ; the 
being a trustee‘does not exclude a man from being a wit- 
ness. He must be interested in the cause, 

The private conversation between the plaintiff and his 
father, not in the presénce of the trustees or the other chil- 
dren, was certainly inadwissible; * 





Gasron, Judge, after briefly stating the case, proceeded : 
—Our duty is to’ ascertain and ‘pronounce, whether the 
instruetion. complained of be in’ law erroneous. If it be, 
the judgment must be reversed. In discharging this duty, 
we must not permit our understandings to be in the least 
swayed by the equity or hardship:of the case. Whatever 
these may be, must be left to the decision of the tribunal to 
which the country has given jurisdiction of such matters. 
The security of all requires, that in a court of law what- 
ever the law prescribes, should be sactedly observed. 

To uphold the construction complained of, it must be 
shown that by force of one or the other or both of these 
deeds, or by the legal effect of the conduct of the plaintiff, 
or by the combined operation of these instruments and 
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this conduct, the plaintiff has Jost his property in the slave Jone, 1836. 
sued for, which cannot be,. unless he has thereby trans- Jones 
ferred it tosome other. The construction therefore neces-  gyscrr. 
sarily holds, that the plaintiff has transferred his slave. 

We feel ourselves obliged to declare, that in this respect it 


is erroneous. 


The negro in dispute i is not conveyed nor attempted, to General 
be convey ved in-either of the deeds by name. If compre- Words n® 


hended within them, it must be because he is included i es- 
e, or 


within the general words used by Arthur Jones the elder, ~ my pro- 
“my estate,” or “my property,” or, “‘all the property I on ty 
possess.”. We hold it clear, that these general words do see 


not pass or purport to pass anything which wal not held Poses crak 
by the grantor as his own property. We cannot under- or protess 


stand them as applying'to the property of others, in the — . 
occupaney of the grantor. It is indispensable, therefore, which was 
before any operation upon this slave can be ascribed to ne rene 
these instruments, that it shall appear that the slave was 2 his own 
then held by the grantor as his property, and was not. held although 


as the property, and by permission of the plaintiff. The he might 


h 
law always ‘presumes that every possession is consistent peumecien, 
with right. If the negro was then the ‘property of the The Court 


cannot as- 


plaintiff, retained by his father under agreement with’ the sume as a 
plaintiff, it was held as the property.of the plaintiff. If fet that 


perty, 
there was evidenee tending to establish the fact, that thetitle to 
which is in 


although the slave was then in truth, and to the knowledge “* seenems 


of the father, the property ofthe. plaintiff, he was never- and the 


theless held adversely: tothe plaintiff, and as his own pro- —— 


perty, (on which point we forbear to venture an opinion,) is ne ad- 
ersely, 
still the Court could not assume such to he the fact, and pow. 
upon the faith of that fact declare the slave. included the feith of 
within this general description. declare the 
It is strenuously urged, however, that the plaintiff was Property ts 


concluded, and estopped by his deceitful concealment and ina general 
misrepresentation of the ownership of the property con- mee oro 


veyed by his deed, from setting up any claim onder that person in 
deed, to the injury of those whom he ‘thus deceived: and ofall my 
imposed upon. It is conceded, that this exclusion or bar Property.” 
is not strictly a legal estoppel, for usually no man is 


estopped by any oral admission, or even any written 
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Jone, 1836. admission not of record or under seal. But it is insisted, 
Jones that upon the principles of good faith, a man ought not to 
Santa, € allowed to repudiate his own representations made to 

influence the conduct of others, whereby he has derived 
any advantage, or they have been .induced either to part 
with their property, or to forego a benefit, or incur an 
onerous responsibility. And it is contended, that upon 
this principle has been ‘established a species of equitable 
estoppel, which renders such representations, when thus 
acted upon, conclusive evidence of the truth of the facts 
so represented.  Distrusting my ability to free this doc- 
trine of gwasi estoppels from the perplexities which in- 
volve it, Pishall not undertake to define its extent. I shall 
content myself with saying, that so far as equitable estop- 
pels have been definitively recognised as rules of law, this 
Court will uohésitatingly and cheerfully so respect them. 
But: it cannot ‘but apprehend, that ‘they have sometimes 
been incautiously admitted in Courts of law, from a solici- 
tude to advance the justice of a particular case, although 
from the nature of their jurisdiction, and the inflexible 
forms of proceeding, thesé Courts were not competent to 
the exact administration of equity. Thus it has happened, 
that legal certainfy has been prejudiced, without the com- 
pensating advantage of effecting complete justice. All 
estoppels—whether estoppels at common law, or these 
equitable estoppels—are founded upon the great principles 
of morality and public policy. Their purpose is to pre- 
vent that which deals in duplicity and inconsistency, and 
to establish some evidence as so conclusive a test of truth, 
that it shall not be gainsaid. But as the effect of an estop- 
.pel may be to shut out the real truth, by its artificial 

representative, estoppels, whether legal or equitable, are 
not to be extended by construction. In legal phrase, they 
are not favoured. No man is to be precludéd from showing 
the truth of his claim or defence, unless it be forbidden by a 
positive rule of law. And especially should that rule be 
unequivecal, which sets up unsolemn acts or declarations, 
supposed to be ascertained through uncertain, defective, 
erring, or fallacious testimony, as an absolute bar to all 
further investigation. — It is, in general, more safe, instead 
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of annexing an arbitrary effect to such acts and declara- Je™* 1836. 
tions, to leave them to the jury as. evidence of whatever Jones 
inferences of fact can thence be fairly deduced. Fraud, gir. 
indeed, will not thus be always defeated; but he who is 
thereby injured, can obtain remuneration in damages for 
the wrong sustained, from a Court of Jaw; and he who is 
threatened with injury will find protection against the 
wrong meditated from a Court of equity, which, in the 
exercise of its appropriate jurisdiction, converts the fraad- 
ulent agent into a trustee. 

We believe there is no rule of law which shuts out the 
plaintiff in this case’ from insisting ‘on’ the truth of his 
claim, notwithstanding his former misrepresepitaitions. The 
defendant, who may thus be: disappointed, fas’ not been 
deprived by these- misrepresentations of ‘what ‘was before 
his; and the plaintiff, through the means of these misre- 
presentations, is not shown ‘to have gained anything. 
The plaintiff stands upon his deed.. The defendant has 
no claim upon the property-as a purchaser. It is argued 
here, and so it was held below, that the instroment of the 
15th August was executed for a valuable consideration. 
If it were so, we do not see how the estoppel would be 
helped thereby, until it is first shown that the thing in 
dispute is contained in that deed. The covenants of the 
trustees in that instrument are said to constitute a consi- 
deration of value ;-they are ‘the. consideration, however, 
only for the things thereby conveyed. But the conside- 
ration of value required to bring a case within the range 
of an equitable estoppel, is not such a consideration as 
might be sufficient to raise an use, or to give technical 
operation toa deed of bargain and sale. But one which 
makes him from whom it moves a purchaser in effect— 
shows that he has substantially bought what is transferred. 
It is not alleged that these trustees have paid or are liable 
to pay anything out of their own pockets because of this 

_ transaction—that they have advanced anything as the 
price of the conveyance, or that they will sustain any loss 
in case the conveyance should be partially defeated. But 
besides these objections, to hold that the plaintiff has by 
his representations or misrepresentations express or tacit 

















466 


IN THE SUPREME COURT 


Jone, 1836. transferred the slave in question, would be to violate the 


Jones 
v. 


Sasszr. 


positive law of the state. There is no consideration 
moving to him for the. pretended transfer—as to him then - 
it is a gift. The act of 1806, declaring what gifts of 
slaves shall be valid, peremptorily declares, that- no gift 
thervafter to be made of any slave, shall be good or avail- 
able, either at law or in equity, unless the same shall be 
mude in writing signed. by the clonor, attested by at least 
one credible witness, and registered ax conveyances of 
land. The law cannot ‘permit that an estoppel should be 
set up.to defeat thelaw. Mytton v. Gilbert, 2 Term, 169. 
' We think there was also-error in rejecting the testi- 
mony offered,.that on the day'of the execution, and before 
the execution of the igstrument of the Mth of August, a 
conversation occurred betweea the plaintiff and his: father, 
in. which the latter assured .him, that by becoming a 
party thereto, his right tinder the deed of gift would not 
be prejudiced. If it is sought to divest the plaintiff of his 
property by reason of his deceitful conduct, he ought to 
be permitied, to show apy circumstances attending the 
transaction, which may tend to prove that he was himself 
misled. Such evidence, too, if believed, shows the charae- 
ter in which the father held the property embraced in that 
deed. oti 
We hold that there was.no error in rejeeting the testi- 
mony offered by the plaintiff to show a different conside- 
ration for -his deed of gift,,than that therein mentioned, 
nor in admitting the trustees to testify as witnesses for the 
defendant. ‘The general role with respect to averring 
and showing a consideration, we understand. to be, that 
where a specific consideration is named in the convey- 
ance,»and none others ‘referred to in general terms, that 
must be régarded as the sole consideration, and negatives 
any other: that where a consideration is specified and 
others referred to in general terms, it is competent to 
show these forth by evidence; and that when a deed:is 
wholly silent as to the consideration, proof of the actual 
consideration is admissible. We see. no reason for not 
applying the general rule to this case.. We hold the 
‘witnesses competent, because it does not appear that they 
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or any of them had a direct interest in the event of the June, 1836. 


suit. Jones 
The judgment is reversed, and a new trial must be gv. 


awarded below. 
Par Curiam. Judgment reversed. 


—>——— 


RICHARD BENNETT v. GEORGE FLOWERS, 





Where one made a ‘parol gift of slaves to his son-in-law, and the latter, by 
direction of the former, gave them, by his will, to the grandchildren of the 
donor ; it was held, that this did not constitute a gift in writing, within the 
act of 1806, (Rev. ch. 701,) and that the donor might, after the death of 
his son-in-law, resume the possession of them. 


Tis was an action of petinve for severat slaves, tried 
at Iredell on the last Circuit, before his Honor, Judge 
Srrancs. 

It appeared that the slaves in question had beerdeliv- 
ered by the plaintiff to Charles Shelton, the defendant’s 
testator, upon his intermarriage with the plaintiff’s daugh- 
ter, about the year SII or 1812, and that they had 
remained in the possession of Shelton, and the defendant, 
his executor, ever since, There was no deed of gift for the 
slaves produced, but it was proved, on the part of the 
defendant, that a short time previous to the death of his 
testator, the plaintiff sent him directions to bequeath the 
slaves to the children, which the testator had by the plain- 
tiffs daughter, so that they might not go to other children 
which the testator had by a second wife. The defendant 
then produced the will of Shelton, in which all the said 
negroes, except two, were bequeathed to the children 
which Sheltow had by the plaintiff’s daughter, and in 
which the defendant was appointed executor. Upon this 
evidence, under the instructions of his Honor, a verdict 
was returned in favour of the plaintiff for the two negroes 
not bequeathed jn the will, as above mentioned, and in 
favour of the defendant as to the residue; whereupon the 


plaintiff appealed. 





Vou. 1. 61 
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Jone, 1836. J. F. Caldwell, for the plaintiff, relied upon the act of 
Beweerr 1806, (Rev. ch. 701,) “ declaring what gifts of slaves shall 





a 


be valid;” and contended, that the plaintiff was not 
estopped by the direction sent to the defendant’s testator, 
because estoppels apply to matters of fact, but never to 
those of law. He also contended that if the directions 
were to be considered asa delegation of power to the tes- 
tator, they conferred a special power which had not been 
pursued, and that, therefore, the plaintiff’s interest in the 


’ slaves had not been transferred, and his title to them not 


affected. 


Pearson for the defendant, contended, that the eharge 
of the Jndge might be supported upon the grounds, Ist, of 
authority ; 2d, of fraud. Ist. The directions to the testa- 
tor, authorised him to transfer the slaves by his will. The 
act of 1806 only requires a writing, where parol was 
necessary before. A person may authorise another to sign 
a writing for him; and this authority may be by parol. 
See the construction put upon the Statute of Frauds, 29 
Charles 2. Coles v. Trecothick, 9 Ves. jun. 234. Timon v. 
, | Sch. & Lef.. 22. The will does not indeed con- 
vey two of the slaves, but the power is good as far as it 
goes. 2d. If the owner of property stands by, and permits 
another person to sell, he is precluded from claiming, as it 
would be a fraud for him to do'so. Bird v. Benton, 2 Dev. 
Rep. 180. Gibbotson v. Rowe, 2 Vern. 554. Hf a father is 
permitted to make a provision for some of his children out 
of the property of a person standing by and not objecting, 
and to provide for his other children out of other property, 
it would be as great a fraud for the person afterwards to 
set up a claim, and disappoint a part of the children, as it 
would be in the case of a sale. 





Rurrin, Chief Justice—We think the plaintiff has a 
right to all the slaves, as well as to those two, for which he 
got a verdict. Shelton held under a bailment up to his 
death. The message sent to him, and his will, do not con- 
stitute a gift under the act of 1806, (Rev. ch. 70k.) That 
requires a writing, signed by the donor, and attested by 
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at least one witness, proven or acknowledged as convey- Jov®, 1836. 
ances of land, and registered in the office of the public Benverr 
register, within one year. In noone of these several par- 5. .¥, 
ticulars, does this case come up to the statute. It is argued, 
that the writing need not literally be signed by the donor’s 
own hand, but it may be by another, under his authority ; 
and, as a deed is not necessary to a gift, that the authority 
may be by parol, as under the act of 1819, (Rev. ch. 1016). 
It need not be questioned, that a gift may be made through 
the instrumentality of an attorney; though such a case is 
so little likely to occur, as to render it highly improbable 
that it was in the contemplation of the legislature. But we 
deem it clear, that the attorney cannot be cofstituted by 
viva voce declaration merely. There must be an act in 
writing from the donor himself, The statute is positive 
and precise in its language. The English statute of frauds 
and our act of 1819, both, have the words “or by some 
person by him thereunto lawfully authorised ;” and it is 
by force of those words, it has been held, that the author- 
ity need not be in writing, if, atcommon law, an authority 
to do the same act would be sufficient, when delegated by 
word only. Those statutes require the contract to be in 
writing; but, at the same time, affirm one made by an 
agent and signed-by the agent, without requiring the 
agency to be established by writing. The sole object was 
to put the terms of the contract beyond dispute. The act 
of 1806 has nosuch clause ; but requires a writing “ signed 
by the donor” himself. The object is to protect the donor 
and his creditors from fraud or perjury, as to the question, 
whether the act is his, as well as in respect of the particular 
terms of the gift. His-signature, either to the instrument, 
- importing, in itself, to be a gift, or to one under which the 
immediate gift is made, is, therefore, indispensable. This 
is a broad principle, upon which the case is for the plain- 
tiff. But if the authority to Shelton was valid, it has not 
been properly executed. An authority to give, must be to 
give in the name of the donor; and the donee is in, under 
the donor and not under the agent. A gift or a legacy 
from the agent is entirely a different thing, in form and 
substance. It must be taken subject to the legal title and 
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Jone, 1836. assent of the executor, and to the claims of creditors; 
Bennett whereby the gift itself might be defeated. 


But it was argued by the counsel for the defendant, that 
the express consent of the plaintiff to this disposition, made 
it a fraud in him to defeat it; as in the case of an owner 
standing by at the sale of his estate, and wilfully conceal- 
ing his title. On whom is ita fraud? It can only be, on 
those to whom it occasions a loss. Neither the testator 
nor his executor, the defendant, is in that situation. Nei- 
ther of them parted with any thing for these slaves, nor 
has been prevented from receiving all that would other- 
wise come to him, had the plaintiff resumed the possession 
of the slaves in the lifetime of Shelton. In a legal sense, 
therefore, there has been no fraud on the defendant, either 
in his individual or representative capacity; none, that 
does not exist im every case of a parol gift. subsequently 
retracted. Row v. Potts, 2 Vern, 239. 

It is said, however, that the testator might have made 
a different division of his own property, amongst his two 
sets of children, had he not considered the provision made, 
at the instance of the plaintiff, for some of them, in these 
slaves valid. The case is silent as to his other property, 
and as to his intentions with respect to it; and we cannot 
decide upon a supposed and possible state of facts. But if 
the supposition were true, it could not affect the legal 
right, as between these parties, The utmost that could 
follow, would be to give the beneficial donees of the testa- 
tor, the right to call on the plaintiff not to disappoint this 
provision, or to make good another which their father 
intended to make for them, and would have made, but for 
his interference ; as in the case cited at the bar, of the heir 
at law, who prevented a testator from inserting a legacy 
into his will, by promising to pay it, without any altera- 
tion of the will. Whether that principle has any applica- 
tion to a case of this sort, it is unnecessary to determine. 
For if it has, the record states no facts to raise the question ; 
and if it'did, it is not a question which concerns the title 
in this court. The donee cannot claim the legal property 
in the thing given, but only compensation out of it, for 
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that which would have been given. The judgment must be Juve, 1836. 
reversed, and a new trial granted. Reaure 
Per Curtam. Judgment reversed. — Frowsrs. 


STEPHEN SKINNER v. BENJAMIN WHITE. 


To charge a man with harbouring a runaway slave, is not actionable, without 
proof of special damage ; although for such offence, he might, if guilty, be 
indicted, and upon conviction be fined and imprisoned. The charge, to 
sustain an action, must impute an offence, to which is annexed an infamous 
punishment, a punishment which involves social degradation by occasion- 
ing the loss of the libera lex. : 





Tas was an action of stanpeR, in which the declara- 
tion stated, that the defendant said of the plaintiff, “ that 
he harboured a runaway negro belonging to Jonathan 
Rediick, and he could prove it; and he should be prose- 
cuted for it.” Upon the trial at Chowan, on the last 
Circuit, before his Honor Judge Drcx, the jury found the 
defendant guilty of having spoken the words charged in 
the declaration, and assessed the plaintiff’s damages to 
three hundred und twenty-five dollars, but subject to the 
opinion of the Court upon the question reserved, whether the 
words were in themselves actionable. Upon argument, his 
Honor being of opinion that the words were not of them- 
selves actionable, directed'a judgment of nonsuit to be 
entered, from which the plaintiff appealed. 


Badger, for the plaintiff, contended, that charging a 
man with harbouring a runaway negro, wag actionable. 
It imputes an act of moral turpitude which subjects a man 
to indictment -and punishment, and degrades him in the 
eyes of the community. It is certainly actionable, unless 
it is the law, that the offence imputed must be such, that 
the punishment of it must be hanging, putting in the 
pillory, or whipping. 

Kinney, for the defendant. The words charged do not 
necessarily impute the offence of harbouring a runaway 
slave. The charge is of harbouring a runaway negro, 
belonging, &ec., by which might have been meant, that 
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Jone, 1836. the negro was only an apprentice. It should have been 
Sxinwer alleged that the defendant meant thereby the harbouring 


vw. 
Waite. 


a runaway slave. 

But if the words do impute the offence of harbouring 
a runaway slave, they are still not actionable. They 
must impute legal infamy—the mere liability to punish- 
ment is not sufficient. Brady v. Wilson, 4 Hawks, 93. 
Liability to the punishment of imprisonment is not of 
itself sufficient. ; 

Badger, in reply. The case in Hawks has no reference 
to the present. There the charge itself was not action- 
able, because there was no averment of the guilt of the 
offence—like charging one with killing a man simply. But 
if the words themselves import a criminal offence, the 
defendant must show that they were not so used. Negro 
belonging to a man, must mean a slave—it is synonymous 
with slave. The criterion contended for by the defen- 
dant’s counsel is not the true one. If the punishment of 


whipping was taken away from stealing, still it would be _ 


actionable to charge a man with stealing. It must there- 
fore be the nature of the offence, and not the punishment, 
which renders the words actionable. Harbouring a slave 
partakes of the nature of larceny. In the act of 1816 
(Rev.-ch. 918,) relative to the punishment of manslaughter, . 
the Court recognised a distinction between crimes 
infamous or otherwise, and referred the infamous punish- 
ment therein directed to the offences of an infamous 
nature. State v. Kearney, 2 Hawks, 53. 


Danret, Judge.—An act of assembly passed in the year 
1821, (Taylor’s Rev. ch. 1120,) declares, that if any person 
shall harbour or maintain any runaway slave, such person 
shall be subject to indictment for such offence, and being 
convicted, shall be fined not exceeding one hundred dol- 
lars, and be imprisoned not exceeding six months. The 
declaration states, that the defendant said of the plaintiff, 
that “ he harboured a runaway negro belonging to Jona- 
than Reddick, and he could prove it; and he should be 
prosecuted for it.” The question is, whether the words 
spoken are slanderous, and in themselves actionable? 
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From the contradictory decisions in England, it is not Juve, 1836. 
easy to say what is now the rule to determine what words Skinner 
are actionable of themselves, and what not. In Ogden ware 
v. Turner, Salk. 696, Lord Hour said, to render words 
actionable, it is not sufficient that the party may be fined 

and imprisoned for the offence, if true; for, says he, there 

must not only be imprisonment, but am infamous punish- 
ment. This decision, which seemed to establish a fixed 

rule, was shaken, and materially contradicted, by what 

fell from De Grey, Chief Justice, in giving judgment ir 

the case of Onslow v. Horne, 3 Wils. 177. Mr. Starkie, 

in his Treatise on Slander, p. 41, says, from all the British 
authorities, perhaps, it may be inferred generally, that, to 
impute any crime or misdemeanor for which corporal 
punishment may be inflicted in a temporal Court, is 
actionable, without proof of special damage. Any objec- 

tion to the extent of the above rale, he says, is in a great 
measure obviated by the statute, which enacts, that when \ 
the damage does not amount to forty shillings, the costs 
shall be limited to the amount of the damages. In Chitty’s 
General Prac. 44, the same rule appears to be laid down. 

He, in classing slanderous. words, says, “nor can any 
action be supported, unless the words either, first, impute 

the guilt of some. temporal offence, for which the party 
skandered, if guilty, might be indicted and punished in the 
temporal Courts, and which words are technically said to 
endanger a man in law :”—he then proceeds to give the 
other classes of slander, which are not applicable to this 
case. The rule, as to the extent of words actionable in 
themselves, has never been carried in this country as far 
asthe above respectable commonplace authors state it to 
bein England. In several of the states, it seems to be, 

that where the charge, if true, will’subject the party to an 
indictment involving moral turpitude, or subject him to 

an infamous punishment, then the words are actionable in’ 
themselves, otherwise not. Brooker v. Coffin, 5 John. 
Rep. 188. Widrig v. Oyer, 13 John. Rep. 124; 2 Bibb, 

Rep. 473: Shaffer v. Kintzer, | Binn: 542. Ross v. 
MClurg, Ib. 218. Chapman v. Gillett, 2 Conn. Rep. 

51. In Andreas v. Hoppenheaffer, 3 Serg. & Rawle, 255, 
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Jone, 1836. the Judges concurred in opinion, that it must be either a 
Sxwex felony, or a misdemeanor affecting reputation, and, there- 





Warr. 


fore, to charge a man with having committed an assault 
and battery, a nuisance, or the offence of forcible entry 
and detainer, though the party would be subject to indict- 
ment and imprisonment, would not be actionable. See also 
19 John. Rep. 367. In Shipp v. M‘Craw, 3 Murph. 466, 
it was held, that the gravamen in an action of slander is 
the social degradation arising from the imputation of an 

infamous offence, and the infamy of the offence is tested 
by that of the punishment which follows on conviction— 
the loss of the libera lex: .no other degradation will give 
an action, for no other degradation is a social loss. In 
Brady v. Wilson, 4 Hawks, 94, the Court said, “ inasmuch 
as the words did not impute to the plaintiff any felony or 
other crime, the temporal penalty of which would be 
legally infamous, the action couldsnot be supported.” In 
the other states, when the Courts say, the words are 
actionable if they subject the party to indictment and 
infamous punishment, provided they be’ true, we clearly 
understand what is the extent of the rule; but when they 
go on further to say, “ar subject the party to an indict- 
ment involving morat turpitude,” we are left in doubt what 
charges are embraced within the sentence—it lacks preci- 
sion; we are compelled to search moral and ethical 
authors, rather than legal writers, in order to ascertain 
whether the case made be within the rule, It seems to 
us, that the rule laid down by Lord Hotz, that the words 
if true, must not only subject the party to #mprisonment, 
but an infamous punishment, is the settled rule of law in 
this state. The rule being thus precisely defined, gentle- 
men of the profession can never be at a loss how to advise 
their clients, nor can a Judge be at a loss how to charge 
the jury. In this case, the charge made by the defendant, 
imported an offence punishable with fine and imprison- 
ment; but the judgment would not render the person 
guilty of such an offence, infamous. He still would retain 
his liberam legem, and belong to the boni et legales homines 
of society, which appears to be the teste by which to 
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ascertain whether words of this class be actionable or Jo® 1836. 


not. The judgment must be affirmed. 
Per Cuntam. Judgment affirmed. 


i ’ 


The JUSTICES OF HYDE COUNTY to the use of FOYE ef Ox: 
6. ASA BELL. 


Where the’ sureties of a guardian obtain, under the act of 1762, (Red. ch. 69,- 
8. 21,) arf order for counter-security, and at that time the guardian owes 
his ward, and never afterwards ¢ither réturns an accouht nor miaked a 

payment; no presumptiorr of’ satisfaction’ at that, or any subsequent time, 
arises from his then being able to pay the sum he owed ; andthe sureties to 
the first bond were liable for it; although the onder for counter-security 
expressly releases them. 


Deer upon a bond given by one John B. Saige and 
his sureties, upon his being appointed guardian to Martha 


Jasper, with the usual condition in the printed forms to’ 


improve the estate of the ward, and faithfully to account 
for it. 

The breach assigned was, that Jasper had not paid 
over to the husband of his ward her estate in his hands. 

The only plea upon which a question arose, was upon 
that of performance ; on which the following facts were 
proved before Donnan, Judge, at Beaufort, on the last 
Fall Circuit. At February Term of the County Court of 
Hyde, the defendant filed a petition against Jasper for 
counter-security, upon which an order was made,“ that 
Asa Belt & others, sureties for John B. Jasper, guardian 
of, &c., be released from this time’ for his’ guarditinship, 
and that John B. Jasper enter into new bond with W. H. 
R. &c., sureties.” This order, so far as it extended’ to the 
execution of a new bond, was complied with. By an 
account taken in the progress of this cause, which was 
not excepted to, Jasper was found to have been indebted 
to his ward at the time the new bond was given, to the 
amount claimed in this suit. This améunt was composed 
of money which either then was, or ought to have been 
in his hands, debts due her on the hire of her negroes, &c. 
Jasper had made no returns of his guardian account to the 
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June, 1836. County Court, and, in fact, had kept none. When the 


Forr 
wv. 
Buuu.. 


new bond was given he was embarrassed, but had _pro- 
perty sufficient to pay the sum then due his ward. He had 
not paid any of the money in his hands, either to her or for 
her use, and became utterly insolvent, before this suit was 
brought. For the defendant it was contended, that, as 
Jasper was able, when the new bond was given, to pay 
the amount due his ward, the law presumed an application 
of his property to that purpose, so as to discharge the 
sureties in the first bond. But his Honor instructed the 
jury, that whatever might have been the presumption of 
law, had Jasper, after the execution of the new bond, 
kept and rendered due accounts of his trust, yet as the 
contrary appeared to be the fact, no presumption of that 
kind arose. 

A verdict was returned for the plaintiffs, and the defen- 
dant appealed. 

Badger and J. H. Bryan, for the plaintiffs. 

No counsel appeared for the defendant. 


Rurrin, Chief Justice—Upon the proper construction 
of those parts of the act of 1762 (Rev. ch. 69,) intended 
to provide at the instance of the sureties, for the removal 
of a guardian or for the indemnity of the sureties by 
counter-security or a new bond as guardian with other 
sureties; and upon the effect ‘of any one of those several 
orders, if made by the County Court, or upon that actually 
made upon the proceedings instituted by the defendant in 
this case, questions might have been raised which would 
call for the serious deliberation of the Court. Perhaps it 
may have been supposed by the parties, that such would 
arise upon the statement of facts set out in the record. 
It is therefore incumbent on us to state, that in oar 
opinion, they do not; lest an inference should be drawn 
from our silence, that any of these questions are inciden- 
tally passed upon in our judgment. 

The case comes before us on a single exception to the 
opinion expressed .in the Superior Court on the effect of 
certain evidence offered by the defendant under his plea 
of “ conditions performed.” The plaintiff sought to charge 
him with the estate of the ward in the hands of Jasper 
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the guardian, in February, 1821, and with nothing more. Jove, 1836. 
At that time Jasper gave a new bond with other sureties Fore 
for his guardianship, and was embarrassed, but had estate Sane, 
of his own sufficient in value to satisfy the sum now found 

to be then in his hands. But the guardian, neither before 

nor after 1831, ever made return or account of the estate 

of his ward, nor applied any part of it to her use, and 
afterwards became insolvent. 

Upon those facts, the defendant prayed an instruction 
from the Court, that the law presumed an application in 
1821, of the guardian’s property, to the satisfaction of the 
debt to his ward, which amounted to a payment and per- 
formance of the conditions of the bond, and consequently 
discharged the sureties on the first bond. The Court held 
that the law did not raise the presumption insisted on; 
and there was a verdict and judgment for the plaintiff. 

We concur entirely in the opinion of his Honor. There 
is nothing tending to create any presumption in favour of 
the defendant, much less that set up in the instruction 
prayed for. It is to be collected from the case, that the 
guardian had wasted all the effects of the ward that were 
received befure 1821, or applied them to his own use. 
The‘ utmost that could, under any circumstances, have 
been asked, was to presume that, without evidence to the 
contrary, he had those very‘effects in his hands, when he 
gave the new bond, and that being wasted afterwards, 
the new sureties were liable therefor, and consequently 
not the former ones. That would have called for the 
application of the act of 1762. But the facts contradict 
the necessary foundation of such a presumption. Jasper 
was then an involved man, a careless and unfaithful 
guardian, not returning nor keeping any accounts, and 
was petitioned against by this defendant upon those very 
grounds ; and never in fact paid or delivered over anything 
te the ward; nor, as far as appears, had, at the time of 
giving the second bond, any part of the ward’s estate in 
specific articles, securities, or otherwise. What room 
then is there for a presumption, that his defaults have arisen 
exclusively since February, 1821? Or that he then made 
good those that had previously occurred? There is no 
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Juwe, 1836. ground for it, but much for a contrary inference. If the 


Fore 
wv. 


Brut. 


case depended on this point, those of Harrison v. Ward, 
3 Dev. 417, and Clancy v. Carrington, Id. 529, would be 
decisive against the defendant. 

The case is, however, still stronger for the plaintiff upon 
the point made, That admits that Jasper had not his 
ward’s property actually in his hands, but was her debtor 
at the time, for his previous receipts, and then claims that 
such debt was satisfied, by the application of his property 
in discharge of it. Who applied his property to that 
purpose? He did not; that isclear. Did the law? In 
what way? We cannot imagine any practicable method ; 
for we believe the law never applies property to the pay- 
ment of a debt, without a change of the property, as in 
the case of an executor’s retainer; or affixing to it a lien 
at the least; neither of which can be said to have taken 
place here. ; . 

The court is therefore of opinion upon the case, as 
appearing upon the pleadings and the exception, that the 
defendant has not shown any presumptive performance ; 
and none actual being pretended, the plaintiff is entitled to 
a judgment. 

Of course this opinjon is not intended to affect, nor can 
it affect, the rights of the two sets of sureties, as against 
each other, either in respect of contribution between them, 
or of the obligation of the posterior set, as substitutes, to 
exonerate those who were prior: which rights depend on 
other considerations, and perhaps can be finally adjusted 
only in another tribuga}. | 

Per, Curiam. Judgment affirmed. 
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CHARLES HAMLIN ». JOSEPH J. ALSTON, 


Where one, upon the marriage of his daughter, made a parol gift of slaves to 
her husband, who died, leaving two infant daughters, and appointed the 
donor executor of his will, and guardian of his children, to whom he 
bequeathed the slaves—Jt was held, that the donor might, under the act of 
1806, (Rev. ch. 701,) resume the possession of them, although he. had 
proved the will, hired them out, as guardian, during the minority of the 
legatees, and upon their marriage had procured a division to be made, and. 
delivered the share of each in severalty. 


Tus was an action of perinve for a slave. Plea, non 
petineT. On the trial before Donnexi, Judge, at Halifax, 
on the Fall Circuit of 1834, the jury returned a verdict for 
the plaintiff, subject to the ‘opinion of the Court upon the 
following facts. 

In April, 1814, John B. Mebane, of Chatham, was in 
possession of this slave, and several others, claiming, hold- 
ing and usjng them as his own, and so continued until his 
death, which took place in the year 1820. In July of that 
year he made his will, and thereby devised as follows :— 
“IT give and bequeath to my two daughters, Cornelia and 
Martha, and their heirs forever, the following property, to 
be equally divided between them, whenever either of them 
shall marry, or come to lawful age, viz. all my land, with 
its appurtenances, the whole of my negroes, with their 
increase, until that time;” and thereof he appointed the 
defendant, his father-in-law, and John Mebane, his father, 
executors, and guardians to his children. This will was 
proved by the defendant and John Mebane, at the August 
Session, 1820, of Chatham County Court; and they imme- 
diately, in their character of executors, took all the slaves 
abovementioned into their possession, and hired them out 
every year, until the year 1832; first, as executors, and 
afterwards as guardians of the children, 

In the year 1831, the plaintiff intermarried with Corne- 
lia, one of the children of John B. Mebane, mentioned in 
his will; and after the expiration of the time for which the 
négroes were then hired out, viz. in January, 1832, three 
persons were selected by the executors and the plaintiff, ta 
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Jonr, 1836. make a division of the slaves of which John B. Mebane 
Hamun died possessed, together with their increase. A division 
Ausrox. W8S made’ accordingly, and the defendant being present 


thereat, he delivered to the plaintiff, in right of his wife, 
one moiety of them, including the slave in dispute, as his 
property under the will; and the plaintiff accepted them, 
took possession of them, and retained them until some time 
in the following year, when the defendant took from the 
plaintiff several of the slaves, and among them that men- 
tioned in the writ, and has ever. since refused to return 
them to this plaintiff. Before the intermarriage of John 
B. Mebane with the daughter of the defendant, the slave 
was the property, and in possession of the defendant ; and, 
upon the said marriage, was, with several others, sent by 
the defendant to his son-in-law, but no written transfer of 
them to him was executed by the defendant. In the inven- 
tory of the estate of John B. Mebane, returned by the 
defendant and his co-executor, these slaves were not 
included, and the defendant had, upon the death of his 
grand-daughter Cornelia, without issue, reclaimed them, 
contending they were his property. 

Upan these facts, his Honor set the verdict aside, and 
directed a nonsuit to be entered; and the plaintiff ap- 
pealed. 


Badger for the plaintiff. 
Devereux and Waddell for the defendant. 


Rurrin, Chief Justice.—The hardship of this case has 
caused the Court to hesitate in forming an opinion, and to 
be reluctant to pronounce it. It presents, in a strong light, 
some of the inconveniences and mischiefs that may arise 
out of the statute, which requires gifts of slaves to be in 
writing; and tends to the conviction, that perhaps the bet- 
ter policy would be to make the gift of a slave complete 
by delivering to a child, unless a trust be reserved, or the 
bailment be manifested by writing. But after anxious 
consideration, we have not been able to raise a doubt of 
the soundness of the law, as held in the Superior Court. 
The argument for an estoppel is inconsistent with the act 
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of 1806, (Rev. ch. 701.) That is a statute of frauds; so Juve, 1836. 
expressed in its very first words, and so declared in Palmer — Hamuin 
v. Faucett, 2 Dev. Rep. 240, and several other cases. Its pe 
purpose is to protect a supposed donor from any pretended 
gift, proved by witnesses, or to be inferred from any other 
act or thing, other than those mentioned in the act itself. 
They are two only: a gift in writing ; and a delivery toa 
child, who remains in possession at the death of the parent, 
intestate. The words are negative ; “ that no gift shall be 
good, unless, &c.;” and therefore those meuns are indis- 
pensable. There is no case under the statute 29th Car. II. 
in which the want of the ceremonies required by it has 
been supplied by any thing else. The design of the statute 
is to exclude all such evidence of the contract, and, there- 
fore, in its nature, it avoids any thing which, as an estop- 
pel, might defeat it.’ There can be no estoppel in a case 
of fraud, for the law avoids the act which would otherwise 
create it. : 

It is not necessary to give un opinion; whether the acts 
of the defendant, in the character of executor of Mr. 
Mebane’s will, and as guardian of his children, could have 
created, in law, any temporary estoppel, by force of which 
the defendant was bound to surrender the possession of the 
slaves to his wards, at their arrival at age. If they could, 
it ceased when the plaintiff took the slaves into his own 
possession. In the absence of a written donation, we are 
aware of nothing that can permanently bar a donor, but 
an adverse possession, of sufficient duration to be protected 
by the statute of limitations, or an adjudication against 
him in an action for the slave. Such an adjudication would 
conclude, not because it establistied a gift in particular, 
but, generally, that the title was not in him. 

The statute of limitations has no operation in this case. 
The possession of the plaintiff was not continued for three 
years after le demanded it from the defendant on a claim 
of right, and acquired it upon the division. The defendant 
cannot be barred by his own possession. If, as argued, he 
held as executor, then he held as his testator did, namely, 
as his own bailee, which is absurd. The truth is, the 
defendant made a parol gift, which was void. He then 
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June, 1836. made a second to the plaintiff, which is likewise void. The 
Hamuin argument is, in eflect, that he made an intermediate gift to 


ALSTON. 


himself, and Mr. Mebane, the grandfather, as co-executors, 
which precludes him from disputing: the others. The 
answer is, that this third is also by parol, and therefore 
void, like the other two. It cannot be held:otherwise with- 
out repealing the statate, and we are therefore obliged to 
affirm the judgment. 

Psr Curiam. Judgment affirmed. 


 ——— 
SAMUEL RALSTON ». HUGH TELFAR ef al.: 


“The next of kin has a right to have the probate of a will taken in common 
form recalled, and the will proved per testes, unless after notice of the 
probate he has been guilty of gross laches, or has acquiesced in the probate 
sought to be vacated ; and this without ntaking affidavit of recent discovered 
evidence to impeach the will: neither is the receipt of a legacy under the 
will, nor a claim by bill in equity of a trust in the whole estate an acquies- 
cence which will bar this right. 


This was a petition filed by the plaintiff, in which he 
stated, that he was the father, and next of kin of one 
Samuel Ralston, deceased, who had, by the contrivance of 
the defendant Telfair, made a will, whereby he be- 
queathed the bulk of his estate to the defendants, and 
whereof he appointed them executors. The plaintiff 
averred, that he was a resident of the kingdom of Ireland, 
and that he had no notice of the will, nor of the probate 
thereof. He alleged many circumstances tending to 
impeach the will, which it is unnecessary to state, and 
prayed that the probate granted to the defendants might 
be set aside, and he beat liberty to contest its validity. 

The defendant denied all the circumstances of fraud 
stated in the petition ; and insisted that the will was fairly 
made and the probate honestly obtained: that the plaintiff 
had assented to it by filing his bill in equity seeking to 
establish a trust of the personal estate in his favour (vide 
the case of Ralston v. Telfair, 2 Dev. Eq: Cases, 255.) 

Proofs were taken, and other grounds of objection urged 
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on the argument which it is not necessary to state as they Junx, 1836. 


are substantially set forth in the opinion of the Court. 


The case originally commenced in the County Court of Tezrain 


Pitt, where a re-probate was ordered, which was affirmed 
by Norwoop, Judge, on the Spring Circuit of 1835 ; where- 
upon the defendants appealed to this Court. 


Iredell and Badger, for the defendants. 
Devereux, for the plaintiff. 


Damiet, Judge.—This was a petition in which the 
plaintiff stated that he was the father and next of kin of 
Samuel Ralston, deceased, late of Pitt County. The peti- 
tion prays that the probate of the will of the said Ralston 
be recalled and set aside, and a re-probate be ordered per 
testes, or in solemn form. The petition is resisted by 
the defendants in their answer, (the executors, who are also 
the principal legatees named in the will) on three grounds : 
First, that the plaintiff was not the father and next of kin of 
the testator. Secondly, that if he was the father, he was 
now estopped and barred from proceeding in the suit, for 
that he had heretofore filed a bill in equity against these 
defendants as executors, and endeavoured to establish and 
set up a resulting trust to himself as next of kin, of a large 
portion of the personal estate of the testator: that he by 
his bill in equity had admitted, that the will was made 
and duly proven. Thirdly, that the plaintiff had not made 
any affidavit, which he ought to have done, of any new 
fact coming to his knowledge, subsequently to the filing of 
his bill in equity; which should authorise or induce a 
Court of probate to call in the probate, and to order that 
the will be proven in solemn form. The case was heard in 
the County Court and a re-probate ordered. An appeal 
was taken to the Superior Court, where the judgment 
below was affirmed; and from thence it has been brought 
by appeal into this Court. 

The counsel for the defendants contend; férst, That the 
Judge erred in declaring in the decree, “ that it was proved,” 
that the petitioner was next of kin of the deceased. It 
ought. to be proved (say the counsel,) as the deceased had 
never been married, that the petitioner was the father of 
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Jone, 1836. the deceased, and that he survived him. The declaration 
Ratston of the deceased, that he had a father in Ireland is not suffi- 
Teuge. cient evidence, (say they,) that this petitioner is the person. 

The declarations of the deceased, as far as they go, are 
evidence against the defendants, as they claim under him. 
These declarations (as appears by the depositions taken in 
the former suit, which are made part of the defendant’s 
answer,) not only admit that he had a father living in 
Ireland, but they go further, and admit that his name was 
Sameel. We think that the declarations of the testator, 
connected with the admissions of the defendants themselves, 
that this plaintiff filed a bill in equity against them, stating 
in said bill, that he was.the father and next of kin of the 
testator ; which bill was dismissed by the Court, not for 
want of proof of this fact, but upon the merits, are prima 
facie evidence to identify the plaintiff to be the Samuel 
Ralston the elder, the father of the deceased, who had 
survived the testator, and was his next of kin. There- 
fore the Judge did not err, when he in the decree declared 
that fact was to him proven. : 

The next objection is, that the plaintiff has acquiesced 
in the probate. That he filed a bill in equity, against the 
defendants, in which he admitted the paper was the last 
will of the deceased, and that it had been duly proven, 
and that he claimed as next of kin, all the personal estate, 
except a one thousand dollar legacy to Franklin Gorham, 
as a resulting trust, admitting thereby, that the defendants 
had been properly appointed executors, and in that cha- 
racter held the property as trustees for him. That he had 
filed no affidavit of the discovery of any new fact, since 
the filing of his bill in equity, to ground the present appli- 
cation for a re-probate. 

Ifanexe- | This objection, in our opinion, is not valid. The next 

cutor, UP" of kin, as such merely, are entitled to call for proof per 

ing th testes, or in solemn form, of any decéased’s will of common 
citesthe Tight. If, indeed, the executor propounds and proves it, 
eta per testes, of himself, which he may do,—duly citing the 
ceedings, eceased’s next of kin, to “ see proceedings,”—all next of 
they are kin so cited, generally speaking, are thereby forever 


barred 
daa peshete barred. Acquiescence, unless for an unreasonable length 
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of time, unaccompanied by any special circumstances, is Joe, 1836. 
not a bar of this common right, even though accompanied Ratston 


by the receipt of a legacy, under the very will sought to 7°. 


be controverted, if he will bring in his legacy. This has 
been determined in a great variety of cases. But the next 
of kin who calls in a probate, once taken, even in common 
form, and puts the executor upon proof, per testes, of his 
will, does it at the peril of costs. Bell v. Armstrong, 2 
Eng. Eccles. Rep. 139, 140. If the next of kin who has 
by parol demanded of the executor and received a legacy 
under the will, is not barred of his common right to call 
for proof of the will in solemn form, we cannot conceive 
that this common right will be barred by his demanding 
his distributive share by a written bill in equity, (which is 
not on oath,) of that portion of the estate which he con- 
ceived and charged, had resulted to him from the fraudulent 
‘imposition on the deceased by one of the executors, who 
was the writer of the will, and that demand being refused 
by the Court, upon the ground that no such trust appeared 
upon the will. The next of kin who has received a legacy 
under the will, is never put to his affidavit of newly dis- 
covered facts, before he is permitted to call. for a probate 
per testes. He is only bound to bring in his legacy and 
give security for the costs, in case a decision be made 
against him. We do not feel authorised to demand such 
an affidavit in this case. The principle, ‘however, which 
distinguishes this case and governs ‘our decision, is, that 
the plaintiff has never acquiesced: he only mistook his 
remedy in filing his bill upon a statement of facts not 
sufficient to support it, but sufficient to sustain this appli- 
cation. We think it is not a bar to his position. The 
judgment is therefore affirmed. _ 


Per Curiam. Decree affirmed. 
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SAMPSON BENNETT v. RICHARD C. HOLMES. 


A judgment is conclusive between parties and privies, as to those facts 
only, which it directly establishes, but does not tend to prove those which 
may be inferred from it. As in trespass quere clausum fregit, unless 
entered upon the plea of liberum tenementum, it is not even admissible in 
another action, between the same parties, or their privies, to prove title to 
the locus in quo. 

TREsPass QUARE CLAUSUM FREG)T tried before Norwoon, 
Judge, at Sampson, on the last Circuit. 

Pleas, Ist, Not guilty. 

2d, A judgment in a former action of trespass, in which 
Ann Holmes, had recovered damages of the present plaintiff, 
for a trespass upon the locus in quo, with an averment, 
that the defendant entered by the direction of the said 
Ann. 

The plaintiff, having made out a prima facie case, upon 
the general issue, the defendant, upon the issue presented 
by his second plea, produced the record of a judgment in 
the same Court, whereby Ann Holmes recovered damages 
of the plaintiff, for a trespass to the premises in dispute ; and 
proved his entry to have been made under her authority. 
In this latter action, the present plaintiff had pleaded not 
guilty, a license, the statute of limitations, and an accord 
and satisfaction. The presiding Judge intimated, that 
this judgment was conclusive between the parties; and in 
submission to this opinion, the plaintiff submitted to a 
nonsuit, and appealed. 

W. H. Haywood, for the plaintiff. 

No counsel appeared for the defendant. 


Gaston, Judge.—We are of opinion that the record, 
offéred in evidenee by the defendant, was not admissible, 
either as conclusive, or prima facie evidence, of a title to 
the freehold in Ann Holmes. As the parties to the present 
suit, were also parties, or privies, to the suit referred to in 
that record, the objection to its admission, rests wholly upon 
its irrelevancy to establish the fact for which it was offered. 
It has been well remarked, that a record is in no case 
direct and positive evidence of any fact, which it recites 
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as having been found by a jury, or been otherwise ascer- Jot, 1836. 
tained. It absolutely establishes no more than that those Brnxerr 
who passed upon the fact, believed it to be as they have syotwey 
declared. | Star. 213. But public policy, awake to the 
necessity of preventing continual litigation upon the 
same subject-matter, requires that a matter once solemnly 
decided, by a court of competent jurisdiction, shall not 
be again brought into dispute between the same parties, 
or their representatives. Therefore, a judgment of such a 
Court, directly upon the point, is, as a plea, a bar, and as 
evidence, conclusive, between the same parties and their 
privies; by De Grey, Chief Justice, in Dutchess of King- 
ston’s case, 11 St. Trials, 261. Every allegation of record, 
upon which issue has been taken and found, is between 
the parties taking it, and their privies, conclusive, accord- 
ing to the finding thereof, so as to estop them from again 
litigating that fact once so tried and found. Outram v. 
Morewood, 3 East, 357. But for this purpose it is necessary 
that the judgment should be direct upon the precise fact. 
The judgment is not evidence of any matter which is only 
to be inferred from it by argument, as having probably 
constituted one of its grounds. Dutchess of Kingston's 
case, ubi supra; Har. Law Tracts, 457. To permit this 
would not end litigation; but would induce the necessity 
of unravelling the materials of the former adjudication; 
for it would be manifestly uhjust, to admit a presumption 
that a particular fact was established thereby, and yet not 
allow that presumption to be rebutted by proof that it is 
unfounded. 1Stra. 198. A judgment, therefore, in any 
action, is conclusive only as to what it directly decides. 
As the judgment is the fruit-of the action, it must follow 
the nature of the right claimed, and the injury complained 
of, and can conclude nothing beyond them. “ In trespass, 
damages for an injury to possession, are the only thing 
demanded in the declaration; the judgment can only give 
the plaintiff an ascertained right to his damages, and the 
means of obtaining them, it concludes nothing upon the 
ulterior right of possession, much less of property in theland, 
unless a question of that kind be raised, by a plea and tra- 
verse thereon.” Outram v. Morewood, ut sup. In the record 
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Jone, 1836. offered and received, there is no plea of liberum tenemen- 
‘Bemeere © tum, or any allegation pleaded on either side, averring title 
Howes, im or to the premises, and, therefure, the record was not 


evidence of any adjudication as to title. This distinction, 
as to the effect of a judgment, in an action of trespass, 
where an issue has been found on an allegation of title, 
and where no such issue has been determined, is very 
clearly pointed out by Lord Exvxienporoven in his obser- 
vations (in the case of Outram y. Morewood, above cited), 
upon the doctrine said to have been laid down by the 
Court, in the case of Bassett v. Bennet. Ia that case 
a verdict had been taken for the defendant, both on the 
general issue, and on the plea of liberum tenementum, 
whereas there was only evidence to support the find- 
ing for the defendant on the general issue. “The plea 
(if found) would be conclusive,” says his Lordship, “ that 
at the time of pleading the soil and freehold were in the defen- 
dant, and if properly pleaded by way of estoppel, it would 
estop the plaintiff, against whom it was found, from again alle- 
ging the contrary. But if not brought forward by plea as an” 
estoppel, but only offered in evidence, it would be material 
evidence indeed, that the right of the freehold wasat the time 
as found; but not conclusive between the parties as an estop- 
pel would be.” And accordingly he adds—* In that case the 
proper course would certainly have been, for the Judge 
at the trial, to have discharged the Jury from finding any 
verdict, on the plea of liberum tenementum, on which no 
evidence was given.” 3 East, 364. The course which he 
recommends would have been proper, simply because a 
judgment in trespass, on the plea of general issue, is 
neither conclusive by way of estoppel, when pleaded, nor 
material in evidence, when not pleaded, as to the right 
of the soil and freehold. 

The judgment is reversed, and a new trial is to be 


awarded. 
Par Curiam. Judgment reversed. 
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WILLIAM A. SPARKS »v. DEN ex Dem. RICHARD WOOD, et al. 


Although costs are not expressly given by any act of the assembly organiz- 
ing the Supreme Court, yet the power of giving a judgment for them, 
necessarily results from the several acts of 1810, (Rev. ch. 785, § 7), 1818, 
(Rev. ch. 963, § 6 and 7), and 1825, (Tay. Rev. ch. 1282). 


Ar the last term, the plaintiff, in an action between the 
parties to this motion, recovered judgment for his costs, 
and an execution issued for them, as taxed by the clerk. 
The defendant in that action applied now to set the exe+ 
cution aside, upon the grourt! that costs were not recover- 
able in this Court. 

No counsel appeared fur the plaintiff, in the motion 
which was brought on, in consequence of a written appli- 
cation of his, or from the return of the sheriff. 


Iredell for the defendant. 


Rurrin, Chief Justice. —Upon the decision of this case 
heretofore, judgment was rendered, as well for the usual 
costs in this Court, as for those in the Superior Court ; and 
the clerk accordingly issued an execution against the 
appellant and his sureties, for the costs in the Supreme 
Court. q? 

On behalf of the appellant, a motion has been made to 
set aside the execution, upon the single ground that costs 
are not recoverable here. 

If that were true, it might be sufficient to say, that it 
forms no objection to the process, but rather to the judg- 
ment, which obliged the clerk to issue it, and therefore 
this motion could not be sustained. 

But we apprehend that the motion rests upon a total 
mistake, in regard to both; and that not only is the exe- 
cution warranted by the judgment, but the judgment 
itself is required by the law. 

It has been the course of the court, without a single 
exception, since 1810, to adjudge costs in all appeals; save 
only against the state. The Court could not overturn such 
a train of precedents, without a mandate from the legisla- 
ture. In truth, however, the rule owes its existence to 
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Jone, 1836. the statute law, according to a necessary construction, if 


Sraras 


v. 
Woop. 


not the express letter. 

In the origin of the Supreme Court, no costs were given, 
for no judgment was rendered here. The only jurisdiction 
was of questions adjourned before judgment, by the Judge 
of the Superior Court, for the solution of doubts enter- 
tained by himself. But as there might be error, though 
the judge was confident of the contrary, the General 
Assembly thought it proper to give to the party himself, 
as a matter of right, the power to bring under revision the 
opinions of the judge, and the judgment of the Superior 
Court, by way of appeal. Unless costs attended such 
appeals, it might be expected that, for the sake of delay, or 
through contumacy, almost every case would be brought 
up. It was most natural, therefore, that the grant of the 
right of appeal, should be accompanied by a provision for 
costs. Accordingly, the very first act, which allows of an 
appeal—1810, (Rev. ch. 785, §'7)—provides that the appel- 
lant shall give bond, &c. and “that the Supreme Court 
shall adjudge costs to be paid by the party cast, and exe- 
cution shall issue therefor, in like manner, as from the 
Superior Courts.” No fee-bill is, indeed, set forth in the _ 
act; but in the opinion of the judges, that omission did 
not warrant them in disobeying or disregarding altogether 
the express command of the statute. They conceived it 
to be their duty to adjudge reasonable costs, upon a prin- 
ciple of construction, of ancient origin and universal appli- 
cation, that defective provisions, as to matter of detail in 
a remedial statute, must be supplied, rather than the posi- 
tive general enactments should be rendered impotent. The 
judges of that day, therefore, adopted for this Court the 
fees which the assembly had prescribed for the old Dis- 
trict Courts, as they had been the highest courts created 
in this state, antecedent to the establishment of the Supreme 
Court. In conformity to that rule, and within the know- 
ledge of the profession and of the legislature, costs have 
been taxed by the clerk and adjudged by the court in 
every intervening case up to the present time ; and we are 
not without surprise, that a doubt of the propriety of so 
doing should be started at this late day. 
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The acts of 1818, it is true, have nothing express about Jone, 1836. 

costs here nominatim. But it seems plain to us, that Sranxs 
they were intended to be, and are continued by those acts. Ween 
The whole jurisdiction and powers of the preceding court 
are transferred to the present court ; and, in the next place, ‘ 7 
no cause‘is to be brought here but by appeal, in which the : 
appellant must give bond, with sureties. In that provision, . 
criminal cases are included, in which it would seem that 
the bond can cover nothing else but costs, since a recogni.’ 
zance or imprisonment secures the appearance of the 
accused ; and, certainly, the sureties are not to represent , — 
him in suffering the punishment. But, besides all that, the . 
sixth and seventh sections of the supplemental act provide, 7m + 
that the Supreme Court shall render judgment on the " 
appeal-bond, in the same manner as a Superior Court may 
on an appeal from the County Court; and in case the 
appellant shall fail to file the record, the clerk of the Supe- 
rior Court shall, after certificate from this court, issue exe- 
cution, as though no appeal had been prayed, taxing double 
costs against the appellant. What costs are those? Surely 
not double the costs before adjudged in the Superior Court, 
including witnesses, and process of every kind; but in 
analogy to the act of 1777, (Rev. ch. 115, § 77), it means 
double the costs taxable in the Supreme Court, according 
to the known course of that court, under the act of 1810. 
The recognition of that course is also found in the subse- 
quent act of 1825, (Taylor’s Rev. ch. 1282,) so explicitly, 
as to remove every difficulty. The object of this last stat- 
ute is to require the payment of the costs in the respective 
courts, to be made at, points most convenient to the persons 
entitled to the several portions of it. It authorises the 
clerks of the Superior Courts to issue execution for the 
costs incurred in those Courts, “and the clerk of the 
Supreme Court to issue execution for the costs incurred in 
that Court.” As a legislative exposition of prior statutes, 
or as a confirmation of the previous judicial regula gene- 
ralis, and of the practice under it, here is an expression too 
plain and precise to be evaded or resisted. It is a full 
answer to the motion, which must be refused. 

Per Curiam. Motion refused. 


Vou. 1. 64 
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| on JAMES D. BRIDGESge. MALCOLM PURCELL, et al. 
D. 
Purcet. 


o. One, whose land is overflown by a mill pond, has « right to recover Sor the 
@akr damages done him, notwithstanding his ancestor consented, by parol, to the 
AS erection of the dam, and the consequent overflow of his land ¢ for if it be 
Gu ‘4 the grant of an incorggreal hereditament, it is void, for want of a deed— 
if a mere authority, it can be revoked, and ceases with the life of the 


] 
m5 4 =. 

‘ ~~ "Turs was a perrrion filed by the plaintiff, for an injury 
Whe 7 RAG to his land and dwelling, caused by a mill-pond of the 
defendants. 

> " Upon the trial before Srranez, Judge, at Roberson, on 
A/atLlo the last Fall Circuit, the only question being whether the 
b bel ¢, cia o Plaintiff had a right to recover, and if so, how much, the 
defendants proved that the father of the plaintiff, under 
whom he claimed, being informed, previously to the erec- 
tion of the dam, by the person under whom they claimed, 
of his intention to build a mill, expressed his satisfaction at 
the prospect, and gave his permission to raise the dam as 
high as might be necessary. 
(; His Honor informed the jury, that if they believed this 
t 





estimony, the plaintiff could not recover, unless the dam 
had, subsequently to the license, been raised still higher. 

~ A verdict was returned for the plaintiff; but he, being 
dissatisfied with the amount of damages, appealed. 


No counsel appeared for either party. 


Gaston, Judge.—The error assigned upon this appeal, 
ig to be found in an exception to the charge of the judge. 
The instruction complained of lays it down for law, that 
if the owner of a tract of land, has, by the erection of a mill- 
dam, ponded the land of another, under a parol license 
from him, those who succeed to the estate in the land, thus 
ponded, cannot, because of a continuance of the nuisance, 
recover against the alienee of him who erected the dam, 
unless the dam has been raised to a greater height than 
was originally permitted. We suppose that this instruc- 
tion is founded upon a principle, recognised, or thought to 
be recognised in several adjudications, that a verbal autho- 
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rity is not only an excuse for what has been done under it, Jo™=, 1836. 
but cannot be countermanded if once acted upon, without, Bawses 
at least, putting the person licensed in the same condition pyscers. 


wherein he was, before acting on the license. The occa- 
sion does not call upon us to examine the correctness of 
this principle, or to define its extent, should the correctness 
be admitted—and on questions of acknowledged difficulty, 
where we have not the benefit of a discussion, (and in this 
case there has been no counsel,) we feel ourselves bound to 
exercise caution, in forbearing to decide any unnecessary 
point. The cases that bear upon this doctrine, so far as 
we know of them, and they are accessible to us, have been 
carefully examined, and the result is, a conviction that 
they do not warrant the instruction given; or, if they do, 
that the instruction, notwithstanding these decisions, is, 
nevertheless, erroneous. One of the latest of these decisions 
is Liggins v. Inge, reported 7 Bing. 682. It is not amiss 
to remark the extreme caution with which that case is 
spoken of by Chief Justice Denman, in delivering his very 
able opinion, and the judgment of the court on the case of 
Mason v. Hill, reported 5 Barn. & Ald. 1. Supposing it, 
however, to have been properly decided, (of which we say 
nothing,) it seems to us to have been determined on grounds 
not applicable to the subject now under consideration. In 
that case, the plaintiff’s father, by parol license, had per- 
mitted the defendants to lower the banks of a river, and 
make a weir above the plaintiff ’s mill, whereby less water 
flowed to it than before; and it was held that the plaintiff 
could not sue the defendants, for refusing to raise the bank 
to its former height, and to remove the weir, and thus con- 
tinaing the diminished flow of water to the plaintiff's mill. 
The determination is distinctly placed upon these positions, 
that the water in the river is public property, open to the 
use of all; that the party who first appropriates to his own 
use any portion of it, flowing through his own land, has 
the right to the use of what is thus appropriated, against 
all others; and that the water, after such appropriation, 
may be given back to the public, and then appropriated 
by other individuals to their use. The parol license was 
regarded, not as transferring to the defendants any right 
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Juwe, 1836. or interest in the water accustomed to flow to the plain- 


paren’ See 
Baipors 


Porcet. 


tiff’s mill, but as giving back and yielding up to the public, 
—for the use of whoever might afterwards appropriate it 
—that quantity of the water which found its way over the 
weir and the lowered banks. In the present case, the 
defendants claim the privilege to throw the water of their 
mill-pond upon the land of the plaintiff. They certainly 
have it not of common right. They claim it as having 
belonged to their vendor, because of a license from the for- 
mer proprietor of the plaintiff’s land, and as having been 
transmitted to them, along with his sale of the land, which 
they hold as an appurtenance to the thing thereby con- 
veyed. 

The case of Taylor v. Waters, reported 2 Mars. 551, 
and 7 Taunt. 374, though connected with this subject, 
decides nothing upon this question. It decides that a 
license of free admission for the term of twenty-one years 
to a theatre, on nights of public exhibition, granted for a 
valuable consideration, is valid. It also decides, that such 
a license may be granted by parol, notwithstanding the 
statute of frauds. Of the first position, we see no cause to 
doubt. A license for a valuable consideration for a speci- 
fied time, is in law a grant of the thing, or the use thereof 
for that time, and by the force of the executed contract as 
a lease, or a grant, passes an irrevocable right during the 
time, to the privilege thereby granted. Popham, 151. Vin. 
Abr. tit. License, E. Vaughan, 351. 

The correctness of the second position has been ques- 
tioned, (see 2 Chitty’s Prac. 339, and Sugden on Vendors, 
57,) and is opposed by a strength of reasoning not easily 
answered. But we have no concern with it. Our Statute 
of Frauds certainly does not embrace such a license, what- 
ever interest it may pass, for that statute applies not to 
executed contracts. The case of Winter v. Brockwell, 8 
East, 309, comes from a high authority. The plaintiff 
brought an action on the case for a nuisance in erecting a 
sky-light over an open area, by means whereof the light 
and air were kept from his windows, and noisome smells 
arising from the adjoining house, were forced into them. 
On the general issue the defendant gave in evidence that 
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the erection complained of was made with the plaintiff’s Joe, 1836. 
express approbation, but that after it was finished the Barvors 
plaintiff became dissatisfied, and required it to be put posers 
down. Lord Exrensoroven admitted the point to be 
new to him, but he thought it unreasonable, that after a 
party had been led to incur expense in consequence of 
having a license from another to do an act, and that 
license had been acted upon, the other should be permitted 
to recal his license, and treat the first as a trespasser, for 
having done the act. At the trial he instructed the jury, 
that the plaintiff could not recal his license without offer- 
ing to pay all the expenses incurred. When a motion was 
made by one of the counsel for a new trial, Lord Ex.en- 
Borovan remarked that he found himself justified in the 
opinion he had given the jury by the case of Wedd v. 
Paternoster, and thereupon the counsel waived the motion. 
It is impossible, I think, not to feel with Lord Ex.enzo- 
rove, that the plaintiff’s conduct was unreasonable, and 
that he ought not to be permitted to insist on the erection 
being destroyed without some compensation to the defen- 
dant for the expense incurred. The quantum of compen- 
sation.could not be ascertained in that action, and the 
question would seem to be, whether compensation must 
be made before the license can be revoked at law, or 
whether a legal revocation could not be made, and then 
the execution of the judgment enjoined until compensation 
made. The case of Webb v. Paternoster (said to be best 
reported in Palmer, 71,) was determined upon the point, 
not that the license was not countermandable, but that it 
was a license for a convenient time only, and that such 
time had expired before the act done, whereof the plaintiff 
complained. Two of the judges Monracugz and Haven- 
TON, expressed an opinion that the license, which was a 
permission from the owner of the land to put a cock of hay 
thereon for a reasonable time, passed an interest, which 
charged the land in the hands of the lessee, notwithstand- 
ing a countermand. Dopprivce doubted thereof, but 
remarked, among other things, that every license which is 
in its nature a license, is countermandable ; and Haventon 
then said, that there was a distinction between licenses 
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Jone, 1836. executed and licenses executory—that the former were not 
Bawers countermandable, but the latter were. It is not improba- 
Puscauz. ble, that he regarded the former as irrevocable, because 


they passed ah interest. As the case occurred in the reign 
of James the Ist, long before the Statute of Frauds, it was 
argued and decided on common law principles. The case 
of Wood v. Lake, in Sayer, 3, does not apply. There, 
according to the reporter, it was held that an agreement 
for one to stack coals on another's land for seven years, 
may be granted by parol, because it is not an interest. 
The reporter is confessedly an inaccurate one—the deci- 
sion, if made, is clearly wrong; (see Sugden on Ven. ut 
supra; Phillips v. Thompson, 1 John. Ch. Rep. 131 ;) but 
if the decision were right, it bears not upon the present 
point. : 

A license isa power or authority given toa man to doa 
lawful act. Unquestionably, no countermand can make 
the act done under it illegal. Here it was nota license to 
erect a dam, for no license was needed for any such pur- 
pose. It was a license, by means of a dam on his own land, 
to pond water on the land of him who gave the license, 
It is often difficult to distinguish between a license or a 
mere authority, and an interest or a license coupled with an 
interest. It necessarily follows, that what is done under 
either, while in force, is binding upon him who has granted 
it. Until the license was revoked, the keeping of the water 
upon the land was lawful. It is a general principle, that 
a mere license may be countermanded ; and it is equally a 
general principle, that an interest once passed cannot be 
recalled. The extent of the grant, whether it be of an 
authority or an interest, depends not on any technical 
words, ‘but upon the intention of the parties. Whether a 
license to do an act which in its consequences permanently 
affects the property of him who gives it, when so acted on, 
that what is done cannot conveniently be undone, may be 
regarded as the grant of an interest to the extent of the 
consequences thereby authorised, and therefore not revoca- 
ble; or whether such a license does not necessarily imply 
a permission for the thing done to remain, notwithstanding 
the continuing consequences ; and therefore the licenser, 
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on a principle of good faith, may be forbidden to withdraw Jus, 1836. 
it, without indemnifying him who trusted thereto:— Baruess 
whether these or either of these principles can or cannot p,.ors. 
be extracted from the adjudications, we are of opinion, 
that they do not uphold the instructions complained of. 
The right to pond water on another’s land, is an incorpo- 
real hereditament, a right not indeed to the land itself, but 
to a privilege on and upon the land, impairing to that 
extent the dominion of the proprietor therein. Set up as 
a permanent interest granted to the vendor of the plaintiff, 
transferable by him, passing with the land to the 
defendants, it is inoperative, because it is a freehold in- 
terest, and cannot pass but by deed. Regarded as a mere 
license, however irrevocable, between the parties, (if, 
indeed, there can be such without an interest,) it is difficult 
to see how it can be binding between the plaintiff and the 
defendants. The ancestor of the plaintiff granted a license, 
and the plaintiff has succeeded to all his estate. Now if the 
effect of the license be not to pass any interest out of, or 
impose any charge upon the land, the plaintiff has suc- 
ceeded to an unlimited and unshackled fee simple therein. 
A mere authority necessarily ceases with the life of the 
grantor. The plaintiff’s ancestor granted a license to the 
vendor of the defendants ; * regarded as a license, how 
does it enure to the benefit of the defendants ? If it passed 
as an appurtenance to the land, it partook of its nature; 
it was more than an authority—it was an hereditament. 
To hold that a permission thus given shall operate forever 
for the benefit of the grantee and his assigns, against the 
grantor and his heirs, would be, in effect, to permit a fee 
simple estate to pass under the name of an irrevocable 
license. Purchasers would never know what incumbrances 
were upon their lands, and instead of the solemn and 
deliberate instruments which the law requires as the indis- 
pensable means of transferring freeholds, valuable landed 
interests would be made to depend wholly on the integrity. 
capacity, or recollection of witnesses. 

The judgment is reversed, with directions to the Court 
below to award a new trial. \ 

Per Curiam. Judgment reversed. 
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EDWARD R. and JOHN A. DARDEN v. JAMES MAGET, Executor 
of JETHRO DARDEN. 


An application to the county Court, by an executor, for an order appointing 
commissioners to divide the estate of his testator among the legatees, with- 
out any proceeding to make those legatees parties, is merely ez parte, and 
will not authorise the court to enter judgment of confirmation, so as to bind 
the legatees ; nor to make an order, that such of the legatees as came in 
voluntarily and opposed the confirmation of the report, shall pay the 
costs. 

An appeal lies to the Supreme Court, from all acts of the Superior Court 
professing to be final adjudications on questions of right, notwithstanding 
such adjudications may be irregular and void. 

An ex parte proceeding, upon which no judgment, can be given affecting 
others, is not comprehended in the term “action,” as used in the 90th 
section of the act of 1777 (Rev. ch. 115), and upon an appeal to theSupreme 
Court, from an irregular judgment of the Court below, by a person not 
a party to the proceeding, the Court may in its discretion, adjudge that 
neither party to the appeal shall pay costs. 


An application was made ore-tenus to the County Court 
at Hertford, by James Maget, styling himself executor of 
Jethro Darden, deceased, for an order appointing commis- 
sioners to divide the negroes of the deceased among his 
legatees, according to the terms of the will. An order 
was thereupon made, appointing commissioners, who 
made a return of their proceedings ; to which an objection 
was taken by Edward R. Darden, claiming to be one of 
the legatees ; whereupon the report was set aside, and a 
new order made, re-appointing .the same commissioners. 
These commissioners made a second report in precise 
conformity with the former, to which many exceptions 
were filed by Edward R. Darden and John A. Darden. 
These exceptions were overruled by the Court; and it 
was thereupon ordered -that the report be confirmed, and 
that Edward R. Darden and John A. Darden pay the 
costs. From this sentence they appealed to the Superior 
Court, where, before his Honor Judge Dick on the last 
Circuit, it was “ ordered by the Court that the exceptions 
be overruled, and the report of the commissioners be 
confirmed ; and further ordered by the Court, that Edward 
R. Darden and John A. Darden pay the costs of this suit 
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from the time of filing’ their exceptions in the County Jove, 1836. 
Court.” From which order they appealed to this Court. —Darpe 
Iredell for the appellants, objected to the report as being Mucer. 
ex parte, and that it should be set aside. 
Kinney for the appellee, admitted that the decree had 
no binding force, but contended that the appeal must. be 
dismissed, as there were properly no parties to it. 





Gaston, Judge, after sating the case proeeeded.—The 
merits of this controversy have not been argued before us. 
The counsel on both sides have agreed in the opinion that 
the proceedings were so irregular, as not to warrant any 
judgment. There was no petition setting forth the pro- 
visions in the will of Jethro Darden, or the parties between 
whom a division was sought to be made. There was no 
action constituted by any process, to give the Court 
jurisdiction in relation to the matters on which it professed 
to adjudicate. The return of the commissioners, appointed 
on the application of the executor, might properly have 
been filed as evidencing Ais disposition of the estate of his 
testator; but it received no validity from the sanction of 
the commissioners ; it had no operation except against those 
who acquiesced in it; and it called for no confirmation 
from the Court. It was analagous to the ordinary case, 
in which an executor or administrator returns an account 
to Court of his administration of the estate, usually, indeed, 
examined by auditors, but regarded as entirely ex parte, 
and binding on him only. The interference of the 
appellants with the return was inofficious, and the various 
orders passed thereon without authority. The division, 
was the division of the executor, and of such of the parties 
as concurred therein, and its propriety could only be 
investigated by the Court, in some action appropriate for 
that purpose. If the Court had no authority toact judi- 
cially upon the return of the commissioners, it was 
equally without authority to give judgment to either party 
for costs. Costs are damages adjudged to the one party, 
because of the unjust suit or defence of the other. 
Where no action has been constituted, costs cannot be 


adjudged. 
Vou. 1. 65 
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It has been insisted, that upon this view of the proceed- 
ings, the Court ought to dismiss this appeal; for that in 
contemplation of law, what purports to be the judgment of 
the Superior Court, is a mere nullity. Without admitting 
it to be so, we think, nevertheless, that it may be reviewed 
by appeal. This is the only mode known in the state for 
the correction of the legal errors of that tribunal, and we 
understand the laws regulating the Supreme Court as au- 


thorising appeals to it from all acts of the Superior Court, 


which purport to be final adjudications on questions of right. 

The judgment ot the Superior Court must be reversed 
as erroneous. Not considering the case to be comprehend- 
ed within the term “ actions,” as used in the 90th section 
of the Act of 1777 (Rev. ch. 115), and believing that the 
costs of the appeal are therefore at our discretion, we 
think it right, in a matter of mutual mistake and blunder, 
to adjudge no costs to either party. 

Per Curiam. Judgment reversed. 


—a 
THE STATE »v. MERRIL MILLER. 


Where the defence of a person indicted for murder as disclosed by his wit- 
nesses, consists of a justification, and the judge, in his charge, takes it for 
granted that the homicide was committed by him, he does not thereby 
violate the act of 1796, (Rev. ch. 452,) forbidding the expression of his 
opinion as to the weight of evidence, because the justification necessarily 
admits the homicide, and its validity cannot be examined, except upon the 
supposition that it was committed by him who seeks to justify it. 

Misconduct in a juror in a capital case, as a separation from his fellows, or 
eating or drinking without the permission of the court, before delivering 
the verdict, held by Rorrin,C.J. and Danrmt, J.,to be a reason for applying 
to the discretion of the judge, in the Court below, for a new trial, and not to 
render the verdict a nullity, and a venire de novo proper. 

But per Gaston, J.—Any unauthorised and unexplained separation of a juror 
from his fellows, in a capitalcase, in law vitiates the verdict, and a venire 
de novo should be awarded. Minor irregularities are grounds for a new 
trial, addressed to the discretion of the judge who presided at the trial. 

The effect of a separation of the jury, before they return their verdict, and the 
difference between a new trial and a venire de novo, discussed and stated 
at length by Rurrin, C. J., and Gaston, J. 


Tue prisoner was tried before Serriz, Judge, on the 
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tast Circuit, at Wake, for the murder of John Whitaker. Jone, 1836. 
On the trial, the witnesses for the prosecution swore, that Stare. 
the prisoner came, about nine o’clock, a. m. with a stick, yuize. 
to a house where the deceased was sitting, and there a 
fight took place between the prisoner and the deceased, in 
which the prisoner fell, with the deceased upon hitn—that 
immediately afterwards the son of the prisoner came up, 
when a separation took place, and the deceased retired, 
but was pursued by the prisoner and his son, and the mor- 
tal blow given. Upon the defence, one Woodall was called, 
who deposed, that soon after sunrise of the same morning, 
he saw the prisoner and the deceased in company, when 
the deceased struck the prisoner with a small stick; upon 
which, the prisoner took it from him and threw it away, 
saying, that he did not wish to injure the deceased. This 
witness stated that the prisoner: greatly exceeded the 
deceased in bodily strength. 

“ After the evidence was closed on both sides, some of 
the jury desired leave to retire, and the Judge, without 
any objection being made by the prisoner or his counsel, 
put the whole jury in charge of the sheriff, and permitted 
them to retire together. The jury accordingly retired out 
of the court-house, in charge and custody of the sheriff. 
A few minutes afterwards, the sheriff returned into the 
court-house, with eleven of the jury only. Thereupon the 
clerk was directed to call over the names of the jury, when 
Henry Gorman, the juror whose name was third upon the 
list, did not answer; but in less than two minutes, he 
returned into the court-house, when the Judge expressed 
his strong disapprobation of the juror’s conduct ; but upon 
the juror’s stating that he was obliged to step aside to 
obey the calls of nature; and some of the bystanders tes- 
tifying that the juror was a good, well-meaning man, and 
would not knowingly, on any consideration, have violated 
a rule of law or of the court, no punishment was inflicted 
by the Court. The jurors then took their seats in the jury 
box, and the trial proceeded, without objection on the part 
of the prisoner, or his counsel. His Honor, after stating 
to the jury the leading principles by which a homicide 
was mitigated from murder to manslaughter, proceeded as 





502 





IN THE SUPREME COURT 


June, 1836. follows :—‘ That they, (the jury,) would inquire why it 


Strate 
v. 
Mutxxr. 


was, or how it happened, if they believed the witness 
Woodall, who stated the great superiority of bodily power 
the prisoner possessed over the deceased, that he was at 
the bottom in the fight and scuffle, and continued there 
until the deceased disengaged himself from the prisoner, 
and attempted to go off, without using the stick in the 
meantime, which he, the prisoner, held in his hand. That 
if they believed it was with a view to make the deceased 
strike, so as to afford a provocation to take his life, it would 
be no extenuation of the prisoner’s offence. And that if 
they collected from his testimony, that the prisoner was 
not labouring under a strong excitement, immediately after 
he and the deceased separated, the law did not allow him 
to raise himself up into a gust of passion, and pursue the 
deceased, at the time and place stated by the other wit- 
nesses, to take his life, and allege that his offence was 
reduced to manslaughter by the provocation.’ ” 

The prisoner was convicted, and a new trial was moved 
for. 

First, Because his Honor had, in his charge, violated the 
act of 1796, (Rev. ch. 452,) restraining a judge from 
expressing, in his charge to the jury, an opinion that a fact 
was proved. 

Secondly, Because the jury, after being charged with 
the prisoner’s case, separated before they agreed in their 
verdict, and gave it in to the court. 

A new trial having been refused, the counsel for the pri- 
soner then “offered to prove that while the juror, Henry 
Gorman, was absent from the body of the jury, he visited 
the store of W. J. Longee & Co., to get a drink of spirits, 
which (store) stands at the distance of one hundred, or one 
hundred and twenty yards from the court-house, and in 
view of it,”—which the court refuse to receive. The place 
to which the absent juror went, was about seventy or 
eighty yards from the court-house, but out of the way and 
retired. Judgment of death being pronounced, the pri- 


. soner appealed. 


W. H. Haywood, for the prisoner. 
The Attorney General for the state. 
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Rorrin, Chief Justice.—One of the objections on which 
the motion for a new trial is founded, is, that the presiding 
Judge expressed or intimated an opinion that certain facts 
were proved. This is supposed to have been done in those 
parts of the charge, in which the Judge said to the jury, 
that “ they would inquire why it was, or how it happened. 
if they believed the witness Woodall, who stated the great 
superiority of bodily power the prisoner possessed over the 
deceased ; that he was at the bottom in the fight and 
scuffle, and continued there until the deceased disengaged 
himself from the prisoner, and attempted to go off, without 
using the stick in the meantime, which the prisoner held 
in his hand; that if they believed it was with a view to 
make the deceased strike him, so as to afford a provocation 
to take his life, it would be no extenuation of the prisoner’s 
offence; and that, if they collected from his testimony, that 
the prisoner was not labouring under a strong excitement, 
immediately after he and the deceased separated, the law 
did not allow him to reason himself up into a gust of pas- 
sion, and pursue the deceased, at the time and place 
stated by the other witnesses, and take his life, and 
allege that his offence was reduced to manslaughter by the 
provocation.” It is said that in these observations, the 
Judge assumed as facts, that the witnesses for the state 
had truly testified; first, that the prisoner did kill the 
deceased at the time and place mentioned by them; and, 
secondly, as to the circumstance, that in the scuffle, the 
prisoner fell at the bottom. To appreciate the force of 
these objections, it is necessary to recur to the nature of 
the testimony of Woodall, and the defence of the prisoner, 
as founded on it. His testimony related to transactions 
between the prisoner and the deceased, in the morning of 
the day on which the homicide happened, and was relevant 
only as it tended to show a provocation then received, 
which in law would mitigate the crime to manslaughter. 
That must have been the point contended for in defence. 
The Judge was examining that point, and advising the 
jury of the law on it. In the very nature of it, and for the 
purposes of that inquiry, the death of the party is presup- 
posed ; for every justification or excuse admits that to 
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have been done which is sought to be justified. The 
objection, therefore, does not apply to the conduct of the 
Judge, more than to the defence of the prisoner himself. 
The jury could not have been misled, for with any intelli- 
gence, they must have understood that the fact of the 
homicide must be established to their satisfaction; and 
that both the defence of the prisoner, in reference to the 
provocation, and the charge of the Judge, related to a 


question, which would be consequent on their determina- 


tion of the main point of the death. On the general cha- 
racterof the case, including that principal point, the Court 
had previously instructed the jury; and as no exception is 
taken to that part of the charge, it must be understood by 
us, that the Judge did not, at that time, intimate his opin- 
ion upon!the credit to which the witnesses, who deposed 
to the deed itself, were entitled. Having, in a proper 
manner, performed his duty thus far, he could not discuss 
the point raised by the testimony of Woodall, but in con- 
nection with a supposed deed, such as the other witnesses 
had represented. But the jury could not have inferred 
therefrom, that the Judge held the fact to be established 
for any other purpose than that to which he was then 
calling their attention. 

We think the other part of the objection is equally 
untenable. The witnesses for the state deposed to all the 
circumstances of the fatal rencounter ; among which was 
the one, that when the parties went out of the house, a 
scuffle ensued, when the prisoner fell, and the deceased on 
him. It is said the Judge assumed this to be true, and in 
that respect erred. If that assumption be made, it is 
manifest that it could not be to the prejudice of the 
prisoner. We attach, indeed, very little importance to the 
circumstance in itself, for in a scuffle, the stronger com- 
batant may come to the bottom from many accidental 
causes, and not by design on his part, or the superior 
advantage or skill of his adversary. But it is a circum- 
stance which of itself tends to establish, that the person 
thus found at disadvantage was not the more powerful, or 
did not bring on the engagement; so that an inference 
therefrom favourable to the prisoner might have been 
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pressed on the jury. As the evidences of the fact came Juve, 1836. 
from the witnesses against the prisoner, he might insist State 
that it must be taken for true as against the state, and yi. 
surely he cannot complain that the Court yielded to the 

force of that argument on his behalf. It is said, however, 

that there was at least an intimation that the prisoner 
played a feigned part on the occasion—of which there is 

no evidence. We are unable to perceive any such inti- 
mation. An inquiry into the cause of the prisoner’s fall is 
advised,—whether it happened by accident or design. 

But there is not the slightest intimation that it was by 
design. It is assumed that it might have been so, and so 
unquestionably it might have been. If it was by design, 

then the deductions just mentioned in favour of the 
prisoner could no longer be made from it, but it would 

give rise to others of an opposite character. The instruc- 

tions actually given were therefore correct, in point of 
reason and law. If they were, they are not erroneous, 
although, (as we think is the case here,) they might be 
unnecessary and immaterial. If the Judge, in summing 

up, deemed it prudent to notice a circumstance so unim- 
portant, we do not perceive how it could be to the preju- 

dice of the prisoner, unless he should, in relation to it, lay 

down some rule wrong in itself; and that is not pretended. 

He certainly left the inquiry of fact entirely to the jury. 

It might be immaterial, but it could not be harmful to the 
prisoner ; and as to the legal consequences from the result 

of the inquiry, if one unfavourable to the prisoner could 

be found, we concur with his Honor. 

In the opinion of the Court, there is no cause for a new 
trial in this part of the case. 

It is further insisted that the prisoner is entitled .to a 
second trial, first, for the separation of one of the jurors 
from his fellows before the verdict was rendered, and 
secondly, because that juror, during the separation, drank 
spirituous liquor. 

In relation to the latter reason, if we thought it in itself a al- 
sufficient, there might perhaps be insuperable difficulties ground | for 
in the way of our taking notice of it upon this record. * venire de 
The point was not brought forward until after a mistrial should be 
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had been moved for upon another ground, and disposed of: 
and perhaps the Court refused to consider it then, because 
it was not in due time, according to the orderly proceed- 
ings of the Court. Again, Lord Hane, 2 P. C. 306, lays 
it down, “ that if a juror eat or drink at the charge, for 
the purpose of the prisoner, and the verdict find him 
guilty, it is good; but if it find him not guilty, and this 
appears by examination, the Judge before whom the ver- 
dict was given, may record the special matter, and there- 
upon the verdict shall be set aside.” In the next page he 
states the case of the jury sending for a witness to repeat 
his evidence, who doth it accordingly: “ this appearing 
by examination ‘in Court, and indorsed upon the record or 
postea, will avoid the verdict.” A Court of errors cannot 
notice any facts but those appearing in the record ; and it 
appears from the passages cited how matter of this sort 
ought regularly to appear. Here the record does not set 
forth that the juror in fact drank spirits, but only that the 
prisoner offered to prove that he went to geta drink. The 
presiding Judge is from necessity exclusively to determine 
the facts. It might be that he did not believe the evidence 
offered, or it might be, that if heard, it would not have 
satisfied him of the material fact, that the juror really 
drank, since it only professed-to go to the extent that he 
re for that purpose, and not that he consummated 

.On the other hand, if the objection be valid in law, 
wo the Judge refused the proof, because he deemed the 
objection invalid, it may be fairly urged, that the facts as 
offered to be proved, and every reasonable inference from 
them, ought to be considered as stated in the record ; it is 
thus when an exception is taken to the opinion of the 
Court against the admissibility of evidence. The error is 
in excluding such evidence, and therefore it cannot be 
considered that the facts to which it relates were estab- 
lished, but that they would have been, if the evidence had 
been received ; and because those facts, when established, 
would in law produce a different result, the judgment 
given is reversed. It would seem to me, that the justice 
of the Court, not to say, the humanity of the law, would 
mete to a prisoner the like benefit in a case of this sort. I 
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should be extremely reluctant to decide a capital case Jurr, 1836. 
against the accused upon so nice a distinction, since it is State 
altogether uncertain whether the Judge failed to state the uses. 
facts directly and with the utmost precision, because he 
did not find them upon examination, or because he would 
not enter into the examination, since he deemed the facts 
immaterial. In favour of life, I would, in such a ease of 
doubt, rather take the latter presumption, and suppose the 
case was sent to us to determine the law upon the facts, 
rather than to consider whether the Judge had rightly 
judged of the facts upon the evidence. I make these 
observations, with a view to draw the attention of counsel 
and those who preside at trials to future eases, rather than 
as material in the present; which we think does not 
depend on the mode in which the record brings the point 
before us. Admitting that the juror did drink, and that 
the special matter had been recorded by the Judge, it is 
our opinion, that it does not avoid the verdict. It is 
true that it was not brought forward in this light in the 
Superior Court, nor in the argument in this Court, but in 
each was treated as a ground for a new trial. In that 
sense, it must be addressed exclusively to the Judge who 
tried the cause. But the true and legal consequence from 
such misconduct of a jury as vitiates the verdict, is not 
that the verdict is to be set aside as erroneous, but that it 
is null, and that there has been a mistrial. For that 
reason, a venire de novo was awarded, long before new 
trials, in the modern sense of the term, had any existence ; 
and in the passage in Lord Hatz, already quoted, it is 
stated, that the rule applies as well to verdicts for a pri- 
soner, as to those against him, although @ ew trial, even 
to this day, cannot in England be granted in a capital 
case. But it is our duty to give the prisoner all the 
advantage to which the whole record entitles him, and to 
pronounce that there was a mistrial, if it be such im law, 
although he did not take that specific objection ; as it would 
be to arrest the judgment for any other defect. We have 
therefore taken into consideration both of the objections to 
the conduct of the juror, as constituting or not, a mistrial. 
It is obvious, upon a slight acquaintance with the history 
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Jone, 1836. of the law, that there has been, in different ages, a great 
Srate difference in the degree of strictness practised towards 
Mujzz. jurors. It is laid down ancjently, that a jury once charged 





cannot be discharged before they render a verdict, nor can 
they separate, nor can they eat or drink, without license 
from the Court. This we find as a general proposition, 
without any qualification as to cases of felonies or misde- 
meanors, or cases civil or criminal, or referring, except as 
to eating or drinking, to leave first granted by the Court. 
As regards the particular misconduct of eating or drinking, 
Lord Haxg, 2 Pl. C. 306, says, “ that though it be not at 
the charge of either party, anciently it was held it would 
avoid the verdict,” and refers to the Year-book, 24 E. 3, as 
his authority: yet in the next sentence it appears that it 
was in his day, and had been ever since 14 Hen. 7, settled, 
that unless it be at the charges of a party, it is only a 
misdemeanor, fineable in them that do it, but avoids not 
the verdict. This is found in a treatise exclusively on the 
crown law, and therefore the modification must be taken 
to embrace criminal cases. Lord Coxe lays down the 
same doctrine, Co. Lit. 227. We know, indeed, that 
innumerable cases are found, in which it has been applied 
to civil suits, but they had no connection with the subject 
on which Lord Haz was writing, and he cannot then be 
supposed to allude to them. We are not aware of any 
adjudication in England or in this country, in accordance 
with the most ancient rule of Edward the 3rd’s time, but 
in New York. In that state, it seems that drinking is not 
tolerated in any shape, during the progression of the trial, 
and if the liquor be even given by consent of the parties to 
a civil cause, it vitiates the verdict. We think, however, - 
that the usages of our own state sustained by the clear and 
venerable authority cited by Lord Haxz, ought to out- 
weigh with us the opinion of the most respectable Judges 
of our sister state. This particular question has moreover 
been considered and determined by this Court, in a capital 
case. In Sparrow’s case, 3 Murp. 487, I made the 
objection myself, but the Court held unanimously that it 
had been settled rightly that taking refreshment vitiates 
the verdict only in those cases where they are furnished by 

















OF NORTH CAROLINA. 509 


the party for whom the verdict is found. I do not dispute Jove, 1836. 
that if a juror drink to excess, so as to disqualify himself  Srare 
for his office, it is not only a gross misdemeanor, but it yy, ;e5. 
ought to vitiate the verdict. I will not deny that such a 
case appearing in the record could be acted on by a Court 
of error. It can however be supposed to occur so seldom, 
as to render such a jurisdiction almost idle and unneces- 
sary. The necessity for it rests upon the possibility that 
a Judge would take and retain a verdict from such a jury, 
which would be a monstrous act. But the supposition that 
any Judge would commit such an act is in itself equally 
improbable and monstrous. It is impossible but that the 
jury would be kept together until they became capable of 
deciding, or that in a case in which a new trial was 
allowed, the verdict would be set aside and the cause 
retried. But on the present case it does not appear that 
the juror did not provide himself with the spirit, and there 
is no suggestion that he drank to the slightest degree of 
intoxication. In our opinion, this misconduct does not 
render void the verdict that has been taken; we could not 
hold that, without at the same time declaring, that we 
would treat in the like manner a contrary verdict, which 
would be a doctrine alarming to the whole community. 
Reasons of the like kind bring me to a similar conclusion 
upon the subject of the other act of misconduct in the juror. 
Icannot think, that an absence of a juror for two minutes 
from the body of the jury, without communication with 
any person, as far as appears upon this, or any other sub- 
ject, but to ask for a drink, does, by itself, anmul the find- 
ing. It is true that I am not able to adduce an English 
adjudication in point, in a ease which appears to be capi- 
tal; and but one of that description in this country, in 
which an opinion, similar to that entertained by myself, is 
expressed. But it is to be remembered, that the rule itself, 
as anciently laid down, is not by its terms restricted to 
capital cases. It embraces alike those of every description ; 
and there is not more authority in the courts, without the 
mandate of a statute, to depart from it in one, than in 
another case. While I own that I find no instance in 
which a verdict found by a jury that had separated, has 
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June, 1836. been held sufficient to authorise sentence of death, I must 
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not, at the same time, omit to mention, that my researches 
have been equally ineffectual for a case in which the con- 
viction or acquital of a person, charged capitally, has been 
set aside for that reason. We, however, do know, that in 
many cases of that grade, the trial has been adjourned over 
from one day to another, and the jurors allowed refresh- 
ments. Such was the course upon the trials of Stone, 
Hardy and Tooke, for treason, 6 Term Rep. 530, both 
with and without the consent of the prisoner ; and also in 
Burr’s trial; and this has been allowed in this state in 
Kimbrough’s Case, 2 Dev. Rep. 431, as a matter of sound 
discretion. At first this was put upon the ground of neces- 
sity, arising out of the length of modern trials; and it was 
said, that necessity justified what it compelled. But it is 
plain, that necessity is not used in its strict and absolute 
sense; for the departure of the judge from the jury and 
place of trial was not unavoidable, and the jury might 
have slept and eaten in their box. It only means highly 
convenient to all concerned in the trial, and highly condu- 
cive to the purposes of justice, by enabling the judge and 
jury to apply their faculties to the case before them. That 
kind of necessity must vary with each case; and therefore 
it was properly said by Chief Justice Henpgrson, “that © 
it is mere matter of discretion in the court, convenient and 
necessary for the exercise of its functions, in which the 
prisoner’s consent has nothing to do.” This is one marked 
departure from the text of the ancient common law, and is 
one evidence ,of the sense in which it is now to be under- 
stood, as applied to capital cases. It cannot be disputed, 
that this particular misconduct of departure does not vitiate 
verdicts in civil causes. It is so laid down by the best 
elementary writers, and there are numerous adjudged cases 
in support of it. The like is found on indictments for mis- 
demeanors of the highest grade. How were those excep- 
tions established? By force of the opinions of the Judges 
of the courts of the common law, as to the true meaning 
of the rule originally, or as to the sense in which it ought 
to be received in the present state of society, so as to make 
it accord with other received modifications of the law. In 
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the case of Woolf, Kinnear and others for a conspiracy, Ju%*, 1836. 
reported in 2 M. & 8S. 462, and better in 1 Chitty’s Rep. Stt= 
401, Chief Justice Assorr not only adjourned the court pom Ay 
over to next day, but without theknowledge of the accused, 
permitted the jury to disperse, and each one to spend the 
night at his own house, with a caution not to have any 
communication with any person concerning the trial. 
There not being any suggestion of such communications, 
a motion to set aside the verdict was made upon the simple 
and dry ground that it was null, by reason of the separa- 
tion singly. The court unanimously denied the motion, 
upon the ground that it was frequently practised, and 
every instance of it was evidence of the lawfulness of it; 
and that itjought to be in the discretion of the court. The 
judges say explicitly, that consent ought and could make 
no difference, for the accused is not free to deny, and ought 
not therefore to be asked ; nor did the leave of the court 
justify or give authority to the jury, except as it prevented 
the act from being a contempt; for the judge’s order could 
not make that lawful which was in itself unlawful. These 
reasons seem to me to have the utmost weight, and to bring 
the question down to the single point, whether the rule is 
now to be considered as a positive, rigorous, inviolable 
mandate of the law, never to be departed from under any 
circumstances, or as one to be generally observed, as con- 
ducive tovexpedition in business, and to the fairness of trials ; 
but which admits of exceptions, to be addressed to the dis- 
cretion of the court, as grounds for a new trial, if there 
be a suspicion that the jury has been tampered with, or 
that there was opportunity for it. To the whole court 
the latter appeared the better interpretation of the princi- 
ple. That, it is true, was a case of misdemeanor ; but the 
principle seems to me to be the same. Mr. Justice Barsr, 
too, puts the case of a capital felony as one to which the 
application of the rule, in its literal acceptation would be 
most alarming; so much so, as to convince him that such 
could not be the rule. He says, “ if the argument is right, 
it is right to this extent—that if, by any accident, a juror 
gets out of the box for a single minute, it is a mistrial. Let 
us see the extent to which this doctrine may be carried. 
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Jone, 1836 Suppose in the case of a trial for capital felony, some of 
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the jury, by accident, get out of the box, and the prisoner, 
in the result of the trial, be acquitted, the consequence of 
this argument would be, that it was a mistrial, and the 
man must be put on his trial again ;” which he deemed, as 
well he might, too mischievous to be sanctioned as law. It 
is clear, that is to be the effect of the doctrine, if estab- 
lished. To my mind, the safety, liberty and life of the 
citizen, who may happen to be accused, stand opposed to 
it. I donot here, more tlian I did on the preceding point, 
contend, that there may not be flagrant cases of miscon- 
duct during the separation of the jury, which ought to 
annul their verdict; and for which, if stated in the record, 
this Court, as a revising tribunal, might be boul so to do. 
But the inquiry is, whether every—the least separation— 
one for two minutes, as here, and next, for one minute or 
one second, is to have that effect. To me it seems clear, 
that the interests of the public and of the accused, alike 
require that we should take the rule as we find it in Lord 
Hate’s time, as it has been known in use and daily prac- 
tice in England and in this state for many years past, 
rather than in the obdurate sense imported by its terms, 
as we first find it expressed. It is worthy of remark, that 
at that time there were no means in the discretion of the 
court, for correcting the wilfulness or the mistakes of jurors. 
Attaints, and the doctrine of mistrials, furnished the only 
method of redress. It might be much better to lay down 
as a positive and unqualified text, that acts, which tended 
te false verdicts, should vitiate all into which they entered, 
rather than allow those which were, infact, unjust, through 
the corruption of the jury, to be obligatory. The more 
modern practice of granting new trials, affords a readier, 
easier and more just method of redress ; which renders the 
ancient rigour both unnecessary, and highly inconvenient ; 
not that jurors ought not still to be kept together, 
and refrain from intoxicating liquors, or that the court 
should not, in all cases, observe those precautions 
against the jurors being tampered with, and especially 
in criminal cases, and, above all, in capital felonies ; 
but when such irregularities do occur notwithstanding 
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every precaution, the Court now has power, not only of Jens, 1836. 
punishing the jurors, but of visiting upon the parties all State 
such consequences from the acts as they appear to the yusre. 
Court to have produced. If the party cause the irregu- 
larity, policy requires that a verdict in his favour, however 
right, should be forfeited. But if the party had no agency 
in it, there appears little reason for depriving him of his 
verdict, if proper upon the evidence and upon the law in 
the opinion of the Court, merely upon the ground that a 
juror had, without his privity, misbehaved. I have but 
little doubt that this power of the Court over verdicts in 
misdemeanors, and in suits between man and man, was 
the real, though perhaps at the time, the imperceptible 
cause of the first relaxations in cases of that description. 
It seems to me to have been a satisfactory and sufficient 
ground for such a relaxation, if indeed the rule was ever 
literally received. That it never was, or at any rate has 
not been for centuries past even in criminal cases, we also 
learn from Lord Hatz, 2 Pl. Co. 296, who states a ease 
where, upon not guilty, there was a jury, one of whom, 
after their departure out of Court, left his companions ; 
which being discovered by the Court, another juror was 
sworn in the place of A. He afterwards returned, and 
being examined by the Court, stated that he went to 
drink, and had not spoken with the defendant : whereupon 
his substitute was discharged, and the verdict of A. and 
the other eleven was taken, though he was fined for his 
contempt. For this the Year-book of 34 Ed. 3 is cited; 
which certainly carries us back to a very remote period, 
almost coeval with the rule in its origin. The case is 
not stated to have been one of felony; but the contrary 
does not appear ; and if there had been a distinction, that 
humane and eminent Judge would not have omitted all 
notice of it. In this country there is some diversity of 
opinion upon the effect of a separation of the jury. In every 
state we believe it is held that it does not, per se, vacate a 
verdict, in civil actions ; and as far as we have had access 
to the reports, in all except Virginia, the rule is the same 
in inferior crimes. In that state it was held by a majority 
of the General Court in The Commonwealth v. M‘Carl, 
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Jone, 1836. Virginia Cases, 271, that a separation was fatal to a ver- 
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dict in grand larceny. The cases in the other states are 
collected, and well arranged by the reporter, in a note to 
the case of Smith v. Thompson, 1 Cowen’s Rep. 221. To 
them may be added, the case of Cristopher,2 Hawy. Rep. 
238, in this state. That, it is true, was an indictment for 
perjury, and was a decision of a District Court only ; but 
the doctrine has been received, and frequently acted on 
since ; and I must again ask, by what authority the law can 
be modified in one case more than in another. Lord Coxz, 
from whom the text is received, states it with no such 
modifications ; and if they are admissible for the purpose 
of convenience and aid in the administration of justice in 
one class of cases, they seem to be equally proper in every 
other, to which the same reasons apply. Ip the case of 
The People v. Douglas, 4 Cowen, 26, the doctrine deemed 
correct by me, is recognised by the Supreme Court of 
New York, as applicable to trials for capital felonies: and 
Mr. Justice Woopworrn after a review of all the cases, 
both English and American, adopts the conclusion without 
hesitation. To the objection that it leaves too much to 
the discretion of the Judge, I can only reply, that much 
as every Judge must regret the exercise of discretionary 
powers, many equally important with this, are possessed 
by Courts, and it is indispensable that they should be so 
possessed. It is better that the one in question should be 
so entrusted, than the verdicts should be absolutely null. 
If it be a discretion not to set aside a verdict of guilty for 
this misconduct, when it has not in the judgment of the 
Court influenced the verdict, it is equally a diseretion to 
let a verdict of not guilty stand under like circumstances. 
If I am not greatly mistaken in the supposition I have 
ventured to suggest, as to the causes of the extreme strict- 
ness with which juries were in ancient times watched and 
imprisoned, and of the motives for not continuing it, fur- 
nished by the increased facilities of doing justice by milder 
means through new trials, there is in this state, whatever 
may be the case in England, full scope for the exercise of 
a sound discretion on this subject as in others, through the 
power expressly given by the statute, to grant new trials 
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in capital convictions. As in other cases, the misconduct Jove, 1836. 
of jurors is addressed to the Courts,ona motion for a Starr” 
new trial, and not as constituting a mistrial, why may it 44°... 
not be in this case also? The objection is that it will 
then rest in discretion. Not so when facts are stated in 
the record which show that the jury was unduly influenced, 
or make a case of probable cause for suspicion. To be 
sure the Judge sitting, must weigh the evidence of those 
facts, and it rests with him to set them down in the 
record: but we may safely trust to the integrity of the 
Judge, to tell the truth, though we are forbidden to place 
a blind confidence in the correctness of his judgment as 
to the law. In cases which fall short of raising a suspi- 
cion in every reasonable mind that the verdict has been, 
or may have been produced by some undue influence, I 
think it safe to leave it to the discretion of the Judge, to 
throw in slight acts of irregularity in the jury, with other 
things, to show that the verdict is probably wrong, or is 
not at least manifestly right, and on that account to 
set aside the verdict by ordering a new trial. That this 
ought not to apply to a capital case I will admit, if there 
were any other safe or practicable way open to us. But I 
never can agree that a verdict of acquittal should be avoided 
for two minutes absence of a juror, which is to follow if this 
verdict of guilty be avoided. Besides, this discretion of 
granting a new trial in capital cases already exists. 
Tremendous as it is, and as it is felt to be by every Judge, it 
has been against their wills, and after repeated refusals of 
themselves to assume it, imposed on them by legislative au- 
thority. It is true, it is only to grant new trials to the 
accused ; but it must ever be remembered, that a discre- 
tion to grant, is alsoa discretion to refuse; which puts 
the life of every convict in the hands, and at the will of 
the Judge. I am not alarmed that it should be soto that 
extent. Toall practical purposes and to the ends of justice 
and humanity, it hasheretofore been carried discreetly, and 
exercised honestly. Unless it shall be abused, the Legis- 
lature will have no motive for recalling it, or restricting it, 
and until that body shall see reason to do so, this Court, I 
think, ought not, and cannot. 


Vou. 1. 67 
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I am therefore of opinion, that judgment of death ought, 
in law, to be pronounced upon the verdict, against the pri- 
soner, and that the same be accordingly certified to the 
Superior Court of Wake. 


Dantex, Judge concurred with the Chief Justice. 
Gaston, Judge dissented, and delivered the following 


opinion :— ; 

I concur with the other members of the Court in the 
opinion, that the error assigned in this gase, for that the 
presiding Judge, expressed or intimated an opinion to the 
jury upon the facts, is not sustained. The reasons stated 
by my brother Rurrin for overruling this objection, are so 
entirely satisfactory, that I have no wish to add a word 
to them. I am also of opinion, that the irregularities of 
the trial, urged as a reason for setting. aside the verdict 
and granting a new trial, were addressed to the discretion of 
the presiding Judge, and that as a Court of Errors we have 
no jurisdiction to review the exercise of that discretion. 
But I do not concur with my brethern in the opinion that 
judgment of death has been rightfully awarded against the 
prisoner, because it seemeth to me, upon the record, that 
his guilt has not been ascertained by a trial in due course 
oflaw. A verdict of guilty has been indeed received, and 
entered of record, but that verdict is so vitiated by the 
irregularities of the trial, also apparent on the record, 
as to render it in law bad.* It is my opinion, therefore, 
that the Court below should be directed to vacate this ver- 
dict, and award a venire de novo. 

To uphold the purity and efficieney of trial by jury, 
the law has prescribed certain regulations by which it 
shall be conducted. And the law would be unfaithful to 
itself, if it did not take effectual means to insure the 
observance of its mandates. For this purpose, it of course 
renders amenable to punishment, all who violate these 
injunctions. But this vindictive sanction, although it may 
deter from violations of right, affords no redress to those 
who may, nevertheless, have been wronged. The law, 
therefore, requires of its ‘ministers, whose duty it is to 
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pronounce sentence upon the matter set forth in the record, Juve, 1836. 
to see whether the disputed facts have been found in the Srare 
mode which it authorises, and with the observances of the yy,1zxs. 
solemnities which it commands. If this be not so, and an 
injury may thereby have been sustained by him against 
whom judgment is prayed, the judgment cannot be pro- 
nounced, but it must be suspended until the facts be legally 
ascertained. Should it appear on an inspection of the 
record, that the jury consisted of eleven instead of twelve 
persons—that the jury were not of the proper vicinage, 
or were returned by a wrong officer—that some of the 
jurors were not sworn—that proper challenges were 
refused—that in a capital case the jury had rendered a 
verdict against the prisoner secretly, or in his absence— 
that after the jury were sworn, either party delivered in 
a piece of evidence to the jury, and the verdict was given 
for him that delivered it—and that after the jury were 
sworn and gone from the box, they sent for a witness to 
repeat his evidence which he had before given openly in 
Court—in these, and in all cases like these, there cannot 
be judgment, but the verdict must be set aside and another 
trial awarded. See Arundel’s case,6 Rep. 14. Co. Lit. 
125, a. Hassel v. Payne, Cro. Eliz. 256. Norman v. Ben- 
mont, Willes, 484. Wray v. Thorn, Dev. 484. 2 Hale’s 
Pleas Crowns, 306, 307. ‘Such of these matters as may be 
termed extrinsic in their nature, but which, nevertheless, 
affect the legality of the trial, are to be made appear to 
the Court before whom the trial is had, and are there 
indorsed on the postea, or otherwise entered on the record. 
2 Hale, ut supra. 

There is a marked distinction between the awarding of 
a new venire because of the verdict being thus declared 
bad, and the setting of a verdict aside, and granting of a 
new trial. The former must be for matters apparent only 
on the record and is of right. The other may be for mat- 
ter not appearing on the record and is addressed to the 
discretion of the Court. The former is matter of error, 
and must be noticed by the appellate Court ; the latter is 
ordinarily not matter of error, nor elsewhere examinable. 
The former is the ancient common law proceeding, the 
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Jone, 1836. latter is comparatively of modern invention. See expla- 


nation of Chief Justice Witxis in Wytham v. Lewis, 1 Wil- 
son, 55. See also 2 Hawkins, ch. 47, sect. 12. 1 Chitty, 
654. 

The irregularities of the trial in this case are thus stated : 
—* After the evidence was closed on both sides, some of the 
jury desired leave to retire, and the Judge (without any 
objection being made by the prisoner or his counsel), put 
the whole jury in charge of the sheriff, and permitted 
them to retire together: the jury accordingly retired out 
of the Court House, in charge and custody of the sheriff. 
A few minutes afterwards the sheriff returned into the 
Court House with eleven of the jury only. Thereupon the 
clerk was directed to call over the names of the jury, when 
Henry Gorman, thé juror whose name was third on the 
list, did not answer, but in less than two minutes he return- 
ed into the Court House, when the Judge expressed strong 
disapprobation at the juror’s conduct ; but upon the juror 
stating that he was. obliged to step aside to obey the 
call of nature, and some of the bystanders testifying that the 
juror wasa good well meaning man, and would not knowing- 
ly on any consideration have violated any rule of law or of 
the Court, no punishment was inflicted by the Court. The 
jury then took their seats in the jury box, and the trial 
proceeded, without any objection on the part of the pri- 
soner, or his counsel. After argument, the motion for a 
new trial was overruled. The prisoner’s counsel then 
offered to prove that while the juror, Henry Gorman, was 
absent from the body of the jury, he visited the store of 
W. J. Longee & Co. to get a drink of spirits, which 
stands at the distance of one hundred, or one hundred and 
twenty-five yards from the Court House, and in view of 
it, which the Court refused to receive. The place to 
which the absent juror went was about seventy or eighty 
yards from the Court House, but out of the way, and 
retired.” 

It is much to be regretted, that his Honor had not 
received the proofs offered, and after instituting a full 
inquiry, caused the precise facts as they might thereon 
have appeared, to be distinctly put upon record. No one 
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who knows him can for a moment suspect that he intended Juve, 1836. 
to deprive the prisoner of the slightest privilege to which Srarz 
he was entitled, or shut him out from any objection which y,vs.. 
he could urge against the awful sentence about to be pro- 
nounced. Individually, I cannot doubt but that he declined 
to receive the offered proofs, because he considered the fact 
to be established by them immaterial. Individually, I 
have little or no doubt of the existence of that fact, but 
officially, I can notice nothing extrinsic that occurred on 
the trial as a fact, but what is put on the record as such. 
I could not even examine the proofs, if the Judge had 
caused them to be annexed to the record, in order to 
determine the actual fact. I am bound also to throw out 
of consideration all that the delinquent juror stated, or his 
friend declared, to save him from censure. These answered 
the purpose of screening him from probably well-merited 
punishment, but it does not follow that they were true, and 
the record does not find them to be true. No inquiry was 
made below, how long before the return of the jury into 
Court, the delinquent juror left his fellows. Their return 
did but make manifest to the Court the fact of a separation 
which had previously occurred. Confining, therefore, my 
attention strictly to the facts as stated, they are these: 
—After all the evidence was received, one of the jurors, 
without permission, went away from the body of the jury, 
unattended by any officer. How long he was absent, is 
unknown, except that his absence did not exceed a “ few 
minutes,” and two minutes thereafter. The place to which 
he went, the cause of his going off, and the manner in . 
which he conducted himself when away, are also unknown. | 
He returned, and with his fellow jurors, rendered a verdict 
of guilty, against the prisoner. The question of law, then, 
is simply this—does an unauthorised and unexplained 
dispersion of the jury, in a case of life and death, after the 
evidence is received, vitiate a verdict against the prisoner ? 
Is such a verdict bad in law? 

Had this verdict occurred forty years ago, about the 
period when my attention was first directed to legal 
studies and legal proceedings, I believe that it would have 
admitted of very little dispute. The verdict would have 
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Jone, 1836. heen set aside as unquestionably bad. Adjudications 
Srate however, in England and in our sister states, have since 





Miuier. 


been made, indicating less rigid opinions in relation to the 
forms of jury trials. These and other causes have con- 
curred to render this question now one of serious difficulty, 
and impose on me the necessity of re-examining the 
correctness of the notion which formerly prevailed. 

The law of North Carolina is the common and statute 
law of. England, as it existed before the revolution, and 
has been since modified by state legislation. 

It was once the unquestioned law of England, that such 
a separation of the jury in any case, civil or criminal, 
vitiated the verdict. Lord Coxe lays it down as a funda- 
mental rule, that “ by the law of England, a jury, after 
the evidence given upon the issue, ought to be kept 
together in some convenient place, without meat or drink, 
fire or candle, (which some call an imprisonment,) without 
speech to any one, unless it be the bailiff, and with him 
only if they be agreed.” Co. Litt. 227. The severities 
of this confinement might be mitigated by an order of 
Court. 

The jury might eat and drink in view of the Judge, by 
order of the Court, says Baron Comyns, title Pleader, 
Verdict, s. 46, and for this he quotes the Year-book, 20 
Hen. 7,3 p. It is laid down in Doctor and Student, 
Dialogue 2, ch. 52, page 270, “with the assent of the 
Justices, they may both eat and drink.” This part of the 
rule being intended to guard rather against delay than 
corruption, was always regarded as not absolutely 
inflexible, but one which, under the supervision of the 
Court, might be accommodated to the circumstances of 
each case. If any of the jury however, without the 
license of the Court, ate or drank before the verdict was 
delivered, it was once held that this irregularity vitiated 
the verdict. But a distinction soon after was taken and 
recognised as valid; if the jury ate or drank at their 
own charges, or at the charges of him against whom they 
found, although they were liable to punishment, this mis- 
conduct did not avoid the verdict. 2 Haue’s Pl. C. 42. 
The reason for this distinction is stated in Rogers v. Smith, 
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Palmer, 380, that the misconduct of the juror should be Juve, 1836. 


punished, whether it affected the verdict or not, but that 
it ought not to vacate the verdict, unless it was of that 
kind which cast a suspicion thereon. But the first great 
purpose of this rule, the securing of the jury from the 
possibility of improper intercourse, forbade all dispensa- 
tion from that part of it which required confinement. The 
law had with great pains endeavoured to procure for triers 
men above all exception, who stood indifferent, as they 
stood unsworn ; and with yet more jealous care provided, 
that they should hear no evidence but what was relevant 
to the precise matter in controversy, and fit to bring their 
understandings and consciences to a proper conclusion 
thereon. If after all these precautionary measures, it 
permitted the triers to mix with those around them, to 
catch the partialities and prejudices of the friends and 
enemies to the parties, and to open their ears to all that 
might be said in relation to the matter under trial, the 
precautions were nugatory, and there was no security for 
an impartial verdict founded upon the evidence. This 
part of the rule, as it admitted of no dispensation, so it 
permitted no exception, unless it were such as was pro- 
duced by imperious “necessity, and even this was not 
allowed without great hesitation, and against the opinion 
of many of the sages of the law. Brooke’s Abr. Verdict, 
pl. 19, (of which a correct translation is given in a note 
1 Cow. 252,) states a case between the Bishop of L. and 
the Earl of Kent, upon the trial of which the jury, after 
being dispersed by a violent storm, reassembled and 
returned a verdict. It was finally held, after great debate 
and much difference of opinion, that because of the neces- 
sity, there was no breach of the rule, and the verdict was 
good. That a separation not caused by necessity vitiates 
the verdict, appears from the same author, (Verdict, pl. 17,) 
to have been adjudged in a case of replevin. See also 21 
Viner, Trial, ctg. 451 pl. 21. This case so distinctly pre- 
sents the manner of proceeding upon those irregularities 
which are not only visited with punishment, but which 
do away the finding, that it merits attentive consideration. 
“Nisi Prius, in replevin, in Essex, the jury was sworn 
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Jone, 1836. and committed to the ward of the sheriff, and when the 
State. Justice would have taken the verdict it was deposed to 
tien. them by people, that meat and drink was brought to them 





after their charge, and that they were suffered to go at 
large, by which the Justices refused to receive their ver- 
dict, because it was suspicious; and of this matter com- 
plaint was made to the king by bill, who inclosed it to the 
Justices of B. R. to do right and reason. And the under- 
sheriff, by his servant, confessed that he permitted them to 
go at large—and because it appeared of record; viz. his 
misdemeanor, and he is an officer, a capias was awarded 
against him—and because the going at large and taking of 
meat and drink is only surmised, therefore a venire (a 
summons) was awarded against the jury and the trans- 
gressors—and between the parties a new venire facias 
was awarded, to return twelve,” &c. 

In no report of an adjudged case, until the period which 
shall be hereafter mentioned—in no elementary law writer 
of acknowledged authority, can I find either decision or 
dictum, which permits of a further exception. Universal, 
but in this instance bending to no power but that.which 
all must submit to, it must be taken as one which the law 
deems essential to the impartial administration of justice. 
If no judge can dispense with it, certainly no judge can | 
pronounce the violation of it immaterial. The law forbids 
it in all cases, because it tends to destroy the purity of jury 
trials. A verdict taken in defiance of this prohibition, is, 
necessarily, therefore, regarded as “ suspicious,” and unless 
this suspicion be entirely removed, the verdict seems to me 
necessarily bad. . It cannot be doubted, that whatever 
might he the rule, more or less rigid, which prevailed, for 
securing verdicts from this taint of suspicion, it was upheld 
with much greater jealousy in criminal, and especially in 
capital, than in civil cases. In the latter, many of the 
forms of law might be waived—but in the former, the pri- 
soner was understood to waive none to which he had a 
right. His life was at stake. It was put in charge of the 
jury, and they were to make true deliverance, in respect 
thereof, between him and the king. In a capital case, there 
could be no new trial; the verdict of the jury, rendered 
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in due form of law, whether for or against the prisoner, Jaxe, 1836. 


was conclusive as to the claim of the offended sovereign to 
the life of his subject. Ina civil case, there might be a 
nonsuit ; in a criminal case, the jury, once charged, could 
not be discharged. In a civil case, and in misdemeanors, 
the indulgence of a privy verdict was allowed to the jury, 
but in a capital case, they were bound to look on the pri- 
soner when they pronounced on his deliverance, and freed 
themselves from their weighty charge. Time, which isa 
great innovator, and the fashion of this world, which, as it 
passeth away, leaves not unfrequently lasting changes 
behind it, may, perhaps, have produed some modifications 
and alterations in the old rule. I can find, however, no 
traces of any further alterations or modifications of the rule 
ever sanctioned by the courts in a capital case. The sepa- 
ration was never allowed, as far as I ean see, in any capi- 
tal case, unless necessity required it; and if so, it must 
follow, I think, that if it took place against permission, 
prima facie, it avoided the verdict. The rule as laid down 
in Lord Delamere’s Case, 4 Hargrave’s State Trials, 232, 
was invariably adhered to, and, as far as I can learn, is 
inflexibly adhered to untothis day. There, on a question 
whether the court can allow the jury to separate, it was 
said by all the judges, the jury being once charged, can 
never be discharged ; this is clear, and the reason for that 
is, for fear of corruption and tampering with the jury. 
An officer is sworn to keep the jury, without permitting 
them to separate, or any one to converse with them; for 
no man knows what may happen; for though the law 
requires honest men should be returned upon juries; and, 
without a known objection, they are presumed to be probi 
et legales homines, yet they are weak men, and, perhaps, 
may be wrought on by undue applications. So Lord Coxs, 
commenting (3 Institutes, ch. 2, s. 15, page 307,) on the 
trial of peers before the. Lord High Steward, says, “ the 
peers ought to continue together as jurors in case, as 
other subjects do, until they be agreed of their verdict.” In 
civil cases, and perhaps in inferior misdemeanors, it seems 
to have been early held, that the parties might, by consent, 
waive such irregularities, if they were not attended, and 
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Jone, 1836. shown to be not attended, by abuse. Thus it is laid down 
Stare by Lord Haug, (2 Hale’s‘P. C. 296,)'“ Upon not guilty 
Muure. Pleaded, twelve are sworn to try the issue; after their 


departure, one of the twelve leaves his companions, which, 
being discovered by the court, by consent off all parties, 
B. another of the panel, is sworn in the place of A.; and 
afterwards A. returns to his company ; which, being made 
known to the court, A. is called and examined why he 
departed ; he answered, to drink; and being examined 
whether he had spoken with the defendant, denied it upon 
his oath ; whereupon B. was discharged from giving any 
verdict, and the verdict taken of A. and the other eleven, 
and A. fined for his contempt.” For this he cites 34 Ed. 3, 
Office de Court, in trespass. I have not the means of access 
to the authority which he quotes. It must be understood 
to have been a case of trespass, by which a capital offence 
would not have been designated. The defendant, no.doubt, 
desired the absent juror to be reunited with his fellows, 
for the court required of him to be sworn that he had not 
spoken with the defendant, and it does not appear to have 
been objected to on the adverse side. The consent spoken, 
I understand, therefore, as having extended to all the 
occurrences on the trial, and the oath of the offending juror 
removed the suspicion of all tampering and improper com- 
munications. Whatever may be the exception which this 
case seems to make out of the general rule, (and without 
violence, it can scarcely be said to extend further than I 
have supposed,) it was not regarded by Lord Haze as 
more than an exception to an established rule, for in the 
very same page he subjoins, that “ where the jurors depart 
from the bar, a bailiff dught to be sworn to keep them 
together, and not to suffer any to speak with them.” The 
only case in the English books, before our revolution, 
which I have met with, where a separation not appearing 
to be by consent, nor justified by necessity, nor shown to be 
certainly unattended by abuse, is said even in a civil case 
to uphold a verdict, is that of Lord St. John v. Abbot, 
reported as of Michaelmas Term, 9 Geo. 2, and to be found 
in Barnes’s notes, 324. How much reliance is to be placed 
on this short note of a very inaccurate reporter, it is not 
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necessary now to decide, although for my part, [ have no Jone, 1836. 
hesitation in declaring, that I would require far more to Sears 
authorise me in sanctioning any innovation upon previously Miike. 


well settled law. I have far more respect for the opinion 
expressed by a great American Judge, (the late Mr. Jus- 
tice Livinestron of the Supreme Court of the United 
States,) and reported in the case of Leister v. Stanly, 3 
Day, 287. This cause was tried in the Circuit Court of 
the United States, for the District of Connecticut, where 
the jurors, by long usage, (denied a part of the common 
law of that state,) are permitted to go at large. After the 
case had been committed to the jury, Livinasron, Justice, 
remarked, that he understood it had sometimes been the 
practice with jurors in Connecticut to separate, while they 
had a case under consideration. He then proceeds thus :— 
“ The rule of the common law requires them to be kept 
together until they have agreed on their verdict; and on 
looking at the statute, we do not perceive that that varies 
it. If they separate before, and afterwards return a ver- 
dict, it will be set aside.” It is true, that in Connecticut, 
this peculiar practice has been at length sanctioned ; (see 
case of Brandin v. Grannis, 1 Con. Reports, N. 8. n. a.), 
but it is explicitly settled, because of the long established 
usage in that state, and it is admitted to be not in confor- 
mity with the rule of the common law. There has been 
no adjudication in North Carolina that I am informed of, 
which holds such a verdict good. The case of the State v. 
Carstophen, was quoted at the bar as an authority for that 
purpose, 2 Hayw. 238. The note is a loose one, and, like 
many others in that volume, is somewhat inaccurate. My 
brother DanieL, who was present at the trial, mentions 
one fact not noticed by the reporter—that the absence of 
the two jurors was from necessity. Upon the admitted 
fact of this necessity, and on proof that the jurors had no 
intercourse with any persons, Judge Haux said, the ver- 
dict ought not to be set aside, and.the motion to do so was 
not pressed. Without such necessity and such proof, it 
seems that the verdict would have been deemed invalid. 
Is this authority? I recognize it as such, and to its full 
extent I am willing to go in all cases, civil and criminal. 
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Juve, 1836 But I want authority, for I cannot find principles to justify 
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me in holding a verdict good, although the jury have gone 
at large, and the irregularity is not found or admitted to 
have been produced by necessity, or to have been attended 
by no abuse. So far as I have proceeded in this examina- 
tion, I see no cause to doubt but that in a case of life and 
death, an unlicensed and unexplained separation of the 
jury does, in our law, vitiate a verdict against a prisoner, 
(as unquestionably it once did in the country of our ances- 
tors). One of the duties of judges is to hand down the 
deposit of the law as they have received it, without addi- 
tion, diminution or change. It is a duty, the faithful per- 
formance of which is exceedingly difficult. They must 
refrain from all tempting novelties, listen to no suggestion 
of expediency, give in to no plausible theories, and submit 
to be deemed old fashioned and bigotted formalists, when 
all around are running on in the supposed career of liberal 
improvement. But perhaps there are few duties in which 
they can so effectually serve the state. A pause is thus 
created for thought, amid the hurry of action. Stability 
is given to the public institutions—and, above all, there is 
that recurrence to fundamental principles, which is 
enjoined in our constitution, and is essential for the preser- 
vation of liberty and order. | 

Questions connected with and thought to bear upon that 
now under consideration, have been examined and decided 
in England since our revolution, and recently in our sister 
states. These decisions are well worthy of attention, 
not, however, as in the nature of authorities, but as fur- 
nishing evidence of what learned and wise men have 
deemed to be the common law of our country as well as 
of theirs. The case of the King v. Kinnear and Others, 4 
Bar. & Ald. 462—or the King v. Wolfe and Others, as it 
is entitled 1 Chitty, 401, (18 Eng. Com. L. Rep. 115,)— 
is relied on with great emphasis by the state, to show that 
the irregularity which confessedly existed in the present 
case does not avoid the verdict. It is impossible for any 
person acquainted with the great talent and probity which 
adorn the high judicial tribunals of England, to regard any 
of their deliberate decisions otherwise than with respect. 
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I have attentively examined this case, so greatly relied on, June, 1836. 
but the result of that examination has been, not to shake, Srare 
but to confirm the opinion which my other researches had yy,,1rs. 
produced. It was the case of a misdemeanor. The trial 
having commenced in the morning, and continued until a 
late hour in the night, before the evidence even for the 
prosecution had closed, it became a matter of necessity, 
that the trial should be adjourned; and by order of the 
Court, it was so adjourned. The jurors were permitted 
to retire to their families, after an address from the Chief 
Justice, warning them to have no communication with 
any persons touching or concerning the matter in issue. 
The defendants were convicted. There was no allegation 
that this warning had been violated, or of any other mis- 
conduct in the jury. It was moved to stay the judgment 
and set aside the verdict, because of this separation ordered 
by the court. The motion was refused—but let us see 
upon what grounds. The very first is, that the offence 
charged was a misdemeanor, and not a capital crime. 
The Chief Justice Assorr, professedly a profound lawyer, 
grounds himself upon this alone. After showing’ that there 
could be no legal objection, merely because of an adjourn- 
ment, he adds, “the adjournment is not necessarily fol- 
lowed by the dispersion of the jury; for in many cases, 
(and in many cases they ought,) they are kept together 
until the final close of the trial. But I am of opinion that 
in the case of a misdemeanor, their dispersion does not viti- 
ate the verdict, and I found my opinion upon the admitted 
fact, that there are many instances of late years, in which 
juries, upon trials for misdemeanors, have dispersed and 
gone to their abodes during the night, for which the 
adjournment took place ; and I consider every instance in 
which that has been done, to be proof that it has been law- 
fully done.” It is not for me to say whether the adjudica- 
tion was correct or not, but the ground on which the 
adjudication was placed, militates decidedly, inmy opinion, 
against the purposes for which it is quoted. “ There are 
cases in which a jury ought to be kept together.” Do we 
wish to know what are these? They are the cases in 
which, without exception, they are ordered to be kept 
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June, 1836. together ; cases of life and death. In the case of Stone, 
Stare reported 6 Term Rep. 527, and in those of Hardy, Tooke 
Musee, 204 others, reported in State Trials, the jury were 
kept together, notwithstanding repeated adjournments. 
The law was as rigidly observed in this respect, as it 
would have been in the days of Lord Coxz. The order, 
after reciting fully the cause which made some intermission 
in the trial necessary, proceeded thus: “ It is ordered that 
the jury empanelled to try the said issue, have leave to 
withdraw from the bar of this Court, being well and truly 
kept by six bailiffs, who shall be sworn not to permit any 
person to speak to them, touching any matter relating to 
the trial of this issue, and that the jury shall again come 
to the bar,” &c. “ There are many instances of late years,” 
proceeds the Chief Justice, “ in which juries on trials of 
misdemeanors, have dispersed and gone to their abodes 
during the night, ‘for which the adjournment took place, 
and every such jnstance I regard as proof that it may be 
lawfully done.” But I believe that I may lay it down as 
an universal rule, that there is no instance in England, 
either in ancient or modern times, in which such a disper- 
sion is permitted, on a trial for a capital offence, and for 
that very reason it follows, that such a dispersion must 
yet be deemed unlawful. The Chief Justice, having 
delivered this opinion upon consultation with his associates, 
I consider what is afierwards added by them, as not consti- 
tuting the ground of the judgment, but as deserving notice 
merely because it proceeds from learned men. Justice 
Bayiey remarks, that if a separation for a night will 
vacate a verdict, why may not one of two minutes? J 
confess that I cansee no reason why it should not, if each 
appear to be unlawful, and the possibility of improper com- 
munication be not repelled. He says, “that it is in the 
experience of persons, that the Judge, as well as the jury, . 
is occasionally absent for a short period.” It seems to me 
there is some confusion here. The question is not of a 
separation of the Judge from the jury—a separation which 
the law does not forbid, but of a separation of the jury 
from each other, which the law does forbid. Mr. Justice 
Hoxroyp, places his opinion directly upon this ground. 
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“I donot find any authority in law, which says that the Jo", 1836. 


separation of a jury in a case between party and party, 
or in the case of a misdemeanor does avoid the verdict.” 
He adds, indeed, that a separation ought not to take place 





State 
wv. 


Miter. 


without the authority of the Court—and if during that | 


separation the jury be guilty of improper conduct they 
may be fined for a contempt. Mr. Justice Besr, after 
declaring himself of the same opinion with his associates, 
subjoins some remarks which I feel it incumbent on me 
to examine a little more particularly. “ It is insisted, says 
the Judge, that this is a misverdict, and that no legal 
verdict has been given. Now, I am alarmed at the 
extent to which the proposition may be carried, for if this 
is a mistrial in consequence of the separation of the jury, 
then if by any accident a juryman gets out of the bar 
for a single minute, it is a mistrial. Suppose, in the case 
of a trial for a capital felony, some of the jury by accident 
get out of the bar, and the prisoner is acquitted, the con- 
sequence of this argument would be, that it would be a 
mistrial, and the man put on his trial again. That is a 
consequence which alarms me, and I do not feel that w2 

should give any countenance to an objection that would 
go to such a mischivous extent.” Whether the argument 
which the advocate of the prisoner thete advanced could 
be pushed to the mischievous extent which so- greatly 
alarmed the Judge, I am unable to ‘say, but that the 
doctrine which I take to be the doctrine of the law, ought 
not to excite this terror, I have a full conviction. The 
general rulc is, that a separation avoids the verdict, but 
that it will not avoid it if caused by necessity, and shown 
not to have been attended by misconduct. The Judge 
surely did not mean to be understood Jiterally “ if one of the 
jurors should happen to get out of the bar.” The law 
has prescribed no place for the juror’s confinement. The 
law considers him not separated from his fellows although 
not in active contact with them, if he be yet under the eye 
of the Court, or under the charge of its officers—kept 
from intercourse with the parties to the suit, and others, 
who not acting under the same sanction which bound the 
consciences of his fellow jurors, might be tempted to mis- 
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Jone, 1836. lead and pervert him. But again, what does the Judge 
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mean by accident? If acasualty proceeding from a natu- 
ral cause, then it presents the acknowledged exception of 
necessity. But I think it not undeserving of consideration, 
whether within the principles of the rule under examina- 
tion, a separation of the jury, unless under extraordinary 
circumstances, can be alleged as a cause of mistrial, on 
the part of the crown. No doubt, upon a mistrial, the 
verdict, whether for the Crown, or the prisoner, will be 
set aside, and a venire de novo awarded. But the same 
matter of fact cannot be indifferently argued on either 
side, as cause for avoiding the verdict. If the jury be 
treated by one of the parties, the other may allege this as 
cause of mistrial, but he who has caused the irregularity 
certainly cannot. If the prisoner by any subtle contri- 
vance, produces the separation, and he is acquitted, and 
there was a pdssibility of tampering, there ought to be 
another trial; but if he is wholly guiltless of the separation, 
it may be doubted whether the crown, which had the 
unquestioned ability to keep the jury together, and would 
not, shall be admitted to urge that the dispersion was 
againts its will. -But, however this may be, the true 
answer to any possible case of oppression, so dreaded by 
the Judge is, that none such in the history of English 
criminal trials, has ever yet occurred, although it seems to 
be distinctly admitted by him, that the law once was as 
stated by all the Judges in England in Lord Delamere’s 
ease, that a jury once charged, cannot be discharged. 
And if any alarm should yet remain, it may be allayed by 
the consideration that if Courts will not relax the rule by 
which the consequences of separation is to be a mistrial, 
it may be very confidently expected, that a separation will 
scarcely ever occur, unless when produced by necessity, 
or when all parties desire it. The pointed differences 
between the cases quoted, and that under consideration, 
are, that was a case of misdemeanor—this of life and 
death. The separation there was lawful, because or- 
dered by the Court, in a matter wherein numerous 
decisions had settled, that such a separation could be right- 
fully ordered; here it was unlawful because not necessary, 
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and in a case where the court could not order it for any Juve, 1836. 
cause short of necessity. A lawful separation, per se,  Srure 
induces no suspicion of improper intercourse with the peace 
jury, an unlawful separation does induce the suspicion, ; 
else whereupon is it forbidden? A lawful separation 
inducing of itself no suspicion, must be shown to have been 
abused before it shall affect the verdict. An unlawful 
separation must be entirely freed from the taint of suspi- 
cion before it can sustain the verdict. 

The Attorney-General relies with much confidence on 
the case of The People v. Douglas, reported 4 Cowen, 26, 
as supporting the position that the separation dues not, per 
se, Vitiate the verdict. If that case is to be regarded as a 
proper guide to be followed, then it would seem that this 
verdict ought to have been set aside. Hf it is not to be 
followed throughout, it must be because it was incorrectly 
decided. It merits, therefore, a critical examination before 
we determine how far it is to be regarded as a safe, and 
where we shall guard against it as a fallacious guide. 

The prisoner had been found guilty of murder, and the 
sentence respited, that the opinion of the Supreme Court 
might be had whether the verdiet should be set aside. The 
objections taken to the verdict were, “that two of the 
jurors, while out under the care of the constables, sepa- 
rated from their fellows, ate, drank whiskey, put cakes into 
their pockets, and conversed with bystanders on the sub- 
ject of the trial.” One of these jurors had become insane, 
and his affidavit could not be taken. The other denied 
that he drank whiskey, but did not add, “nor any other 
spirituous liquor.” He deposed that he did not converse 
on the subject of the trial, por did he believe that the 
other juror (Lamb) conversed with any one; that he was 
in his company all the time, except that on his return he 
left Lamb standing at the door of the jail, where they got 
cakes, advanced five or six rods before him, turned and 
called to kam, when Lamb immediately followed: and he 
stated circumstances which strongly negatived the charge 
that Lamb drank any spirituous liquor. The two jurors 
implicated were fully proved to be men of very fair cha- 
racters, and were in no wise affected by any spirituous 
Vou. 1. 69 
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Jowe, 1836. liquor which they might have drank. Axx the witnesses 
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who deposed against the conduct of the jurors were con- 
tradicted and discredited, with the exception of one only, 
who said on oath, that he thought he saw them drink 
some spirituous liquor. The court ordered the verdict to 
be set aside, and the prisoner to be tried again. 

The Judges delivered their opinions séeriutim. They all 
agreed that the mere fact of separation, in a civil cause, 
unattended by other abuse, did not avoid the verdict. As- 
suming this to be the established law in civil cases, they 
nevertheless guarded against being understood to decide 
that it would not have this effect, in a capital case. “We 
do not mean to be understood, that the mere separation of 
the jury is not sufficient cause for setting aside a verdict,” 
are the words which the reporter ascribes to Mr. Justice 
Woopworrn. Perhaps there may be here a misprision of 
print, and the word “ not” should be expunged. But if so, 
he at least means to say, that they leave that point unde- 
termined. “On so grave a question as that of the life and 
death of a fellow-citizen,” says Chief Justice Savacz, “I 
am not prepared to.say that the separation of the jury, 
contrary to the instructions of the court, and mingling 
with the throng about the court-house, should not effect 
their verdict.” There can be no mistake as to the lan- 
guage. Mr. Justice SurHEeRtanp is not quite so definite. 
His language is, “I have no hesitation in saying, that 
when the separation of a jury is contrary to their duty 
towards the court, and there is the slightest suspicion of 
abuse, their verdict should be set aside.” Two of the jus- 
tices think that the balance of evidence is, that two of the 
jurors, or one of them at least, did drink spirituous liquor 
of some kind. One of them thinks that the balance of evi- 
dence is against it. They speak of the great difficulty of 
laying down any general rule, which shall apply to all 


“eases under their various circumstances; byt ultimately 


conclude by establishing as an inflexible ruk that if the 
jurors drink spirituous liquors, or if, in a case of life and 
death, it be doubtful whether they may not have drunk 
some, then without regard to the quantity or the effect 
produced, the verdict shall not be sustained. In the course 
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of my anxious reflection on the case before us, I have more June, 1836- 


than once examined the case of The People v. Douglas, and 


every review has convinced me more and more of the dan- 44,55. 


ger of being misled from the straight path of the law by 
the illusions of opinion. With sincere respect for the 
learned judges who decided that case, I cannot but say 
that a legal mind can scarcely fail to discover a repug- 
nancy between the premises on which they seem to reason 
and the conclusion to which they are conducted. If there 
be any general rule on this subject, it must be a rule of 
law; a rule for the administration of justice, which is to 
be applied in every case without regard to the particular 
effect produced thereby, can be nothing less than Jaw. If 
there be no such rule, whence do the judges derive the 
power of making one? If the application is to be regarded 
as addressed to their discretion, then each case must be 
judged of according to that discretion applied to its par- 
ticular circumstances. Yet they ordain that any, the 
least quantity of spirituous liquors, taken by a juror, shall 
not be tolerated in any shape, but shall vitiate every ver- 
dict, civil or criminal, even when given by consent of par- 
ties. And on what is this rule founded, except that the 
use of spirituous liquors may lead to abuse? I have no 
difficulty in saying with my brethren that I can find no 
law to this effect, and where the law. is silent I dare not 
make a rule by which all in the land are to be governed. 

I do not disapprove of the judgment in the case of The 
People v. Douglas, because the law,,which is wiser than 
any man, has, I think, already laid down the rule which, 
perhaps, justified the rendering of such a judgment. It 
has been shown, I think, that the common law would 
uphold no verdict rendered by a jury who.had dispersed 
without a necessary cause adjudged by the court, or ap- 
pearing on the record, or in cases short of capital, without 
permission of the parties; unless, perhaps, where the fact 
of improper communication is expressly negatived. This 
rule, venerable from its antiquity, and once admitted to be 
of undoubted obligation, is founded on the very reasons 
which induced the judges in New York to establish their 
rule—because such a separation necessarily leads to abuse, 
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Jone, 1836. and it is impossible to ascertain, in each case, whether 





Srate 


actual abuse has followed or not. It is like the rule of evi- 
dence which prohibits all testimony from an interested 
witness, however small his interest. Many witnesses may 
be thus excluded who would testify truly; but it is impos- 
sible to discriminate in each case how far the bias of inte- 
rest may tempt to the perversion of truth, and to prevent 
this perversion all such testimony is shut out. It is like 
the rule in equity which will not tolerate purchases of 
trustees from those having the beneficial estate, not because 
there is abuse, but because without the rule there will be 
abuses which cannot be detected, and which ought not to 
be tolerated. 

The difficulties in which these learned Judges were 
involved, I regard as a warning how slight deviations 
from establistied rules should ever be permitted. It is 
manifest, that their embarrassment lay in reconciling 
certain practices recently tolerated in their state with the 
law as it unquestionably once stood. It had been held in 
a civil case, Smith v. Thompson, 1 Cowen, 221, where 
some of the jurors had eluded the care of the constable, 
and went off during the night, but returned to the body 
of the jury next morning, und where no improper commu- 
nication actually appeared, that as no probability of abuse 
was seen, they would not set aside the verdict, and this 
decision was grounded solely on a previous one of Hackly 
v. Hastie, 3 Johns. 252, in which the common law strict- 
ness with respect to the jurors not taking out papers with 
them, is supposed to have been somewhat relaxed. How 
easy is the descent, and how hard the return! The error 
was, that the Court would not see probability of abuse 
where the law saw it. Without reversing the case of 
Smith v. Thompson, they were obliged to hold that the 
common law rule was done away with in civil cases, and 
although not prepared to decide that it was abolished 
also in cases of life and death, they were perplexed with 
the question, why retain it in part, and not altogether? 
And now, although they professedly abstain from carrying 
the innovation to such a dangerous length, their forbearing 
to stem it, is argued asa reason why we should sanction 
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the innovation, far beyond what they would sanction. As Jue, 1836. 


yet, we have no such embarrassments; as yet, we have 
adhered to the common law rule in all cases, and I think 
there is nothing so inviting in the experience of those who 
have departed from it, as should tempt us to follow on in 
their wanderings. But with deference to the argument 
deduced for the state from the cases of The King v. Wolfe, 
and The People v. Douglas, 1 think it inverts the legiti- 
mate order of reasoning. As all human institutions in the 
progress of time become more or less disordered, so every 
legal rule, however well defined and clearly established, 
will be more or less deformed by anomalies, which may 
gradually be so incorporated into the rule itself, that they 
cannot be got rid of without violence. It may then be 
the part of wisdom to bear with them, but for their sake, 
the rule itself is not to be destroyed. In jurisprudence, as 
in logic, exceptions prove the rule. If the common law 
maxim has been so disregarded in civil cases, and in cases 
of misdemeanor, that it is hopeless to enforce it any longer, 
and as to them we must abandon Jaw for discretion, let us 
cherish it with the greater care on those important occa- 
sions in which as yet it has been preserved inviolate. As 
far, then, as I am able to discover, there is no adjudged 
ease in North Carolina, or in England, or in any state of 
the union, professing to be founded on the common law, 
which would uphold me in saying, that the irregularities 
appearing upon this record, showing the- possibility of 
improper communications, and the fact of such communi- 
cations not negatived, can be disregarded. The irregu- 
larities are confessedly against law; they impress on 
the verdict the stamp of legal suspicion—that impression 
is not removed; and until it be removed, the law will not 
found a judgment on what it reprobates.and distrusts. 
Such would be my conclusion, if I were unsupported 
by any adjudged cases. But it is a great relief to me to 
find that Iam not. I do not rely as confidently as Mr. 
Chitty seems to do, (1 Chitty’s Crim. Law, 633,) on the 
cases of the King v. Fowler, 4 Barn. & Ald. 273, (6 E. 
C. L. R. 273,) although I think it not unworthy to be cited. 
The record there was of a conviction in a case of felony, 
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after a verdict of guilty, “ because it appeared to the said 
Justices, that after the evidence given on the trial of the 
said issue had been heard, and after the said jurors had 
departed from the Court, in order to consider of the ver- 
dict to be by them given thereon, and before the delivery 
of the said verdict into Court, one C. O., a juror, did, 
without the permission of the said Justices, withdraw and 
separate himself from the rest of the jurors, and being so 
separated, did hold conversation with one J. C., the said J. 
C. not being one of the said jurors, of and concerning the 


, said trial, and concerning the verdict then about to be 


given therein, therefore it was considered that the ver- 
dict given in this behalf was bad and erroneous, and 
the same was quashed by the judgment of the said 
Justices, therefore let a new jury come before the Jus- 
tices, &c.” This is indeed a decision by a respectable 
Court,—that for the matters therein appearing the verdict 
is bad—and on being carried before the Court of King’s 
Bench by error, the decision was not disapproved, but 
neither was it directly sanctioned. The prisoner having been 
convicted on the second trial, and judgment being thereon 
rendered, that Court held that there was no error, for the 
first verdict wag either good or bad—if good, that verdict 
supported the judgment, and if bad, then the first was a 
mistrial and a nullity, and the second verdict supported 
the judgment. Besides, there is a difference between the 
case referred to and the present; that states an actual 
conversation of the delinquent juror with a stranger on 
the subject of the trial, while this leaves the separation 
open only to the suspicion of such improper communica- 
tions. But there are decisions of high respectability fully 
in point. . 

The case of Commonwealth v. John M‘Cawl, decided in 
the General Court of Virginia, Virginia Cases, 271, (and 
of which a note is to be found in 1 Cow. 235,) is unques- 
tionably such an one. The prisoner was indicted for 
grand larceny. The trial continued four days, on each of 
which the Court adjourned: for about two hours, giving 
orders that in the mean time the jury should be kept 
together in a room by themselves, where they were 
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allowed refreshments. On their way to the jury room, at Jov#, 1836. 
the second adjournment, one of the jurors having been State 
unexpectedly sworn on the jury, separated from his yyires. 
fellows about twenty minutes, unattended by any officer. 
He ate his dinner at his boarding-house, and returned. 
Several persons asked him if the trial of M‘Cawl was 
over, to which he answered, that it was not; but he had, as 
he stated, no further conversation with any one on the 
subject,—denied that he had been practised with, and no 
abuse appeared. Another was absent a few minutes on a 
visit to his sick child, (this was in the morning of the 
second day,) with an officer, from whom he was separated 
about five minutes, on going into the room to see his child. 
Verdict of guilty. 

On motion to set aside this verdict, a majority of the 
Court held, that it must be set aside; that actual tamper- 
ing with a juryman was not necessary to be shown ; 
that the old rule was, that the jury on no occasion should 
separate ; that this rule is relaxed only in cases of imperi- 
ous, or perhaps unavoidable necessity ; that by allowing a 
verdict to stand when a jury had separated without neces- 
sity, unless the prisoner, who is in custody of the law, 
shall show actual tampering or communication with the 
jury, this great barrier against oppression may be gradu- 
ally sapped and undermined ; that if the court had, without 
necessity, allowed a juryman to go home without an officer, 
that would vitiate the verdict; that in a free country, the 
decision should be on general principles; and that more 
good would arise from observing the sacred principle 
involved in the case, than evil from granting a new trial ; 
although in this individual instance, a verdict had probably 
been given by twelve men, in fact unbiassed by the sepa- 
ration. The verdict was pronounced bad, and a new 
venire ordered. Whether the court, which it seems had a 
right to examine the evidence as to the separation, might 
not in this case have come to the conclusion, as a fact that 
it proved there had been no improper communication ; and 
upon that fact so established, have upheld the verdict, 
may admit of a difference of opinion. But supposing that 
fact not established, the reasons assigned for this decision, 
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June, 1836. (which I have weakened by abridging,) are to me so con- 


clusive, that I content myself by declaring my entire assent 
to them. 

In the case of The People v. M‘Kay, 18 Johns. 212, 
where the judgment was arrested, and an alias venire 
ordered, because. the venire on which the jury had been 
returned, was not under seal. Chief Justice Spencer 
notices a doubt expressed by the prisoner’s counsel, whe- 
ther’ arresting the judgment does not entitle the prisoner 
to be discharged, without being subjected to another tria!. 
After showing that this will not be the case, he adds, “a 
case analogous in principle occurred in Ontario County in 
1814. A woman of colour was indicted and tried for 
murder, and found guilty. The jury had separated after 
agreeing on a verdict, and before they came into court, 
and on that ground a new trial was granted, and she was 
tried again.” Here the separation was after the verdict 
was agreed upon, which almost excludes the possibility of 
tampering. But, nevertheless, the verdict was not allowed 
to stand, because, I presume, the fact of tampering was not 
actually negatived thereby. To these decisions, let me add 
some very striking observations of Chief Justice Saaw, in 
the case of The Commonwealth v. Roby, 12 Pick. 519, 
which seem to me strongly to support these conclusions. 
He quotes the case of M‘Cawl, and then referring to that 
of Douglas, observes, “ that the court in New York inti- 
mated that this, (the decision in M‘Cawl’s case,) went 
somewhat further than the common law. Whether it would 
be adopted as the rule here, it is not necessary to inquire. 
It is manifest that by: such separation, the jurors might be 
thus exposed.” ‘Towards the conclusion of his very able 
opinion, he adds this remark : “ The result of the authori- 
ties is, that where there is any irregularity which may 
affect the impartiality of the proceedings, as when meat 
and drink have been furnished by a party, or where the 
jury have been exposed to the effect of such influence, as 
where they have improperly separated themselves, or have 
had communications not authorised; then, inasmuch as 
there can be no certainty that the verdict has not been im- 
properly influenced, the proper and appropriate mode of 
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correction and relief, is by undoing what is thus impro- JU%® 1836. 


perly, and may be corruptly done—or where the irregu- 


ep 


larity consists in doing that which may disqualify the maken, 


jurors for proper deliberation and exercise of their reason 


and judgment, as where ardent spirits are introduced ; 
there it would be proper to set aside the verdict, because no 
reliance can be placed on its purity and correctness.” If 
Ido not greatly misapprehend the meaning of these, as I 
think, most perspicuous observations, the true distinction 
is taken, which seems to have been overlooked by the court 
in The People v. Douglas. For a breach of those positive 
rules which the law has established, in order to secure a 
fair, unbiassed and impartial trial—among which breaches 
is an improper separation of the jury—the law furnishes a 
remedy by undoing what has been unlawfully, and may 
have been corruptly done. It annuls and vacates the ver- 
dict. As to the mischiefs which result from misconduct of 
jurors, short of a breach of those positive regulations, 
made to secure the purity of trial by jury, and not appear- 
ing to warrant a suspicion of unfairness, the proper remedy 
to be had is by a new trial. The latter is necessarily a 
matter of discretion, but the former is a matter of law. 

It is scarcely necessary to. remark, that the prisoner is 
not precluded from insisting on the law, because he did 
not object to the juror resuming his place among his fel- 
low jurors. Whatever might be the effect of this implied 
assent in a civil case, in a criminal case, and especially in 
one where life is at hazard, the prisoner is to be consid- 
ered ag standing upon all his rights, and waiving nothing 
on the score of irregularity. In the view which I am 
obliged to take of this case, the time of the juror’s absence 
cannot affect my judgment. As matter of evidence to the 
court below, upon an inquiry whether there had been any 


improper communication, it would have been a material — 


circumstance. The facilities for improper intercourse may 
have depended much on the length of the period, during 
which the juror was suffered to go at large. But unless 
the time be so spent that I can judicially say that such 
intercourse was impossible, I must adhere to the rule which 
holds an unexplained separation suspicious. 

Vou. 1. 70 
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I see no alternative between a steady adherence to the 
law, which vitiates a suspected verdict, or leaving the ques- 
tion of its validity or invalidity to depend on the discretion 
of the presiding judge. To the adoption of the latter 
branch of the alternative, I have insuperable objections. It 
would be oppressive to the judge, dangerous to the com- 
munity, and at variance with the settled principles of our 
law. It is impossible, indeed, not to confide discretion to 
judicial magistrates, but I am sure that, while every 
enlightened friend to free government holds unnecessary 
discretion to be tyranny, every conscientious judge will 
say, that of all his duties, none are so distressing as those 
wherein he can find no certain rule, but is left to his own 
notions of fitness and expediency. It was remarked by 
Lord Expon, that he had often far less difficulty in deciding 
on the merits of a difficult chancery suit, than in determin- 
ing on the question of costs ; because costs in that court are a 
matter of discretion. As the exercise of this discretion could 
not be reexamined, there would be no uniformity of decision. 
One judge, who had old fashioned notions, would suspect 
every verdict which the former law of the land held to be 
suspicious ; another less rigid would not indulge this sus- 
picion, unless there was matter shown indicating probable 
abuse; while a third, yet further advanced in liberal 
notions, would suspect none, until abuse actually shown. 
Some would require the jurors to be examined on oath; 
while others might deem them incompetent on a question 
as to their own misconduct. Optima est lex que minimum 
relinquet arbitrio judicis, optimus judex qui minimum sibi. 
The grant of such a discretionary power would be repug- 
nant (so, at least, I think) to the principles of our institu- 
tions. When they give a discretion, it is usually, and 
always ought to be, a discretion of grace and indulgence. 


Thus our act of 1815 (Rev. ch. 895,) authorises a judge to 


grant a new trial to a defendant convicted of a criminal 
charge. It is indeed a mighty power, but it is a power 
only to do mercy. The prisoner has been tried according 
to the forms of law, has had the full exercise of every legal 
privilege—has been convicted regularly by the appropriate 
tribunal, and can complain of the withholding of no right, 
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if the judge declines to interfere between him and the sen- Jue, 1836. 
tence of the law. But to vest the judge with the irre- Srate 
sponsible and uncontrollable power to dispense with posi- yy,;;5, 
tive legal requirements, intended to secure the upright 
administration of justice, and to decree when their non- 
observance should, and when it should not, invalidate what 

was done ip contempt of them—ought not to be, under a 
government of laws. 

The trial by jury, justly considered as the strongest 
security to the liberties of the people which human saga- 
city ever devised, as well as the happiest contrivance for 
cherishing among all an affectionate attachment to the 
laws, in the administration of which they act so important 
a part—must be kept under the protection of law, and 
not left under the patronage of its ministers. If the old 
rule be disregarded, new ones must be devised. To pro- 
ceed wholly without rule would be intolerable, and the 
courts, for their own convenience, as well as for the public 
order, would be obliged, as it seems that the judges in New 
York have done, to make rules. With the most sincere 
deference for the opinion of my brethren--for as none 
know them better, none can respect their advised judg- 
ment more than myself. I do believe that we have such 
a rule already, “ not the product of the wisdom of some 
one man, or society of men, in any age, but of the wisdom, 
counsel and observation of many ages of wise and observ- 
ing men”—that this rule declares a verdict rendered by 
jurors who have gone at large suspicious——and requires of 
its ministers, unless it is seen that, in fact, there could not 
be the tampering, or improper communication, which 
the law suspects, to pronounce it bad. 

Per Curiam. Judgment affirmed. 
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AMOS WADE v. DANIEL L. RUSELL. 


When the shipper agreed to load a vessel “in a reasonable time,” it was 
held, that he was bound to pay for every unreasonable delay that 
occurred; and the fact of his residing at a distance from the shipping 
port, made no difference in the obligation created by the articles. 


Tus was an action of pesr, brought upon the follow- 
ing instrument. “It is hereby agreed, between Amos 
Wade of the one part, and Daniel L. Russell of the other 
part, witnesseth that Amos Wade hereby agrees, that the 
Schooner Wade shall after she returns from New York, and 
makes another coasting voyage, return to Swansboro and 
take a load of turpentine, for the said Russell to New York, 
at fifty two and an half cents per barrel. And in case 
the said Wade may refuse to comply, he shall forfeit and 
pay to the said Russell, the sum of two hundred and 
fifty dollars: and it is further agreed, that in case the 
said Russell shall fail to load the said schooner Wade in 
a reasonable time after her arrival at Swansboro, at the 
above freight, he shall forfeit and pay to the said A. Wade 
the sum of two hundred and fifty dollars. | Witness this 
our hands and seals, Newburn 12 Febrdary, 1833. 

(Signed,) Daniex L. Russet. [L. s.] 
Amos Wane. [u. s.]” 


The breach assigned in the declaration, was the failure 
of the defendant to luad the schooner Wade in a reasoma- 
ble time after her arrival at Swansboro. The defendant 
pleaded—general issue—covenants performed and not 
broken. 

Upon the trial at Craven, on the last Circuit, before his 
Honor Judge Saunpers, it appeared in proof, that the 
Schooner Wade, arrived in ballast at Swansdoro on Satur- 
day the 16th of April 1833; that her ballast was thrown 
out on Tuesday following, and that on the next day, viz. 
on Wednesday, she hauled alongside the wharf, and was 
ready on the evening of that day to take in her load; that 
on the same evening, or the next morning (Thursday) the 
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defendant had notice that the schooner was ready to Juve, 1836. 
receive her load: that the defendant had no turpentine on Wane 
the said Wednesday at Swansboro, and did not have the piv. 
same there till the following Saturday : that on Monday, 
they began to load the schooner, and the turpentine was 
received and the vessel loaded on the following Wednesday. 
That neither the plaintiff nor his captain made any 
objection to receiving the load, and that the defendant 
was willing to pay twelve dollars for the detention, which 
the captain said he was not authorised to receive. It was 
further in evidence that the defendant lived about ten 
miles from Swansboro, and that the plaintiff was aware 
of this, at the time he made the contract in question.— 
His Honor instructed the jury “that the plaintiff was 
bound to show that he had his vessel at Swansboro, within 
a reasonable time after performing the trips mentioned in 
the contract, and had given the defendant notice of his 
readiness to take the load on board. So the defendant 
was bound to have the turpentine at the place in readiness 
to load the vessel after her arrival. If they were satisfied 
that the vessel was prepared to receive her load on 
Wednesday the 20th, and that the defendant was notified 
of that fact, on that day, or the next morning, they would 
give the plaintiff damages for each day’s detention after 
that time, until the day whem they began to load; and 
for every day afterwards, provided there was any unrea- 
sonable delay in loading after Monday, the time the 
turpentine was in readiness for delivery.” It having been 
proved that fifteen dollars was a reasonable demurrage 
per day, for vessels of the size of the Wade, the jury found 
a verdict for sixty dollars damages in favour of the plaintiff. 
The defendant obtained a rule for a new trial, upon which 
being discharged, he appealed. 

W. C. Stanly, for the defendant.—The Judge was 
mistaken as to the meaning of the contract. The defen- 
dant was not bound by it to have the turpentine at the 
place of delivery, upon the vessel’s arrival there. He 
was only bound to load within a reasonable time. He 
lived ten miles from Swansboro, which was known to the 
plaintiff, at the time when the contract was made. The 
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Jone, 1836. Judge ought to have submitted the whole to the jury, as 


Wave 
». 


Russe... 


to whether the vessel was loaded within a reasonable 
time, or whether there was any unnecessary delay. In 
some cases, the question of the reasonableness of time, 
is one of law, but where a variety of circumstances are 
taken into consideration, the whole must be left to the 
jury, to find what is reasonable time. 

2nd. The cargo was received on board the vessel with- 
out any objection on the part of the plaintiff, or his 
captain, which was a waiver of the delay. Chitty’s Cont. 
273, note n. 

No counsel appeared for the plaintiff. 


Rurrin, Chief Justice.—It, is imputed as an error in 
the opinion of his Honor, that it absolutely requires the 
articles intended to be shipped to be at the shipping port 
before, or as soon as the vessel was ready to receive her 
cargo. It is said, the agreement contains no such clause; 
and that it could not be material to the plaintiff where 
the cargo was, ‘provided it were put on board ina rea- 
sonable. time. 

It is true, there is not in the charter party a distinct 
provision, that the defendant should have the cargo at 
Swansboro at any particular time. Had the plaintiff 
declared on the deed as containing such a stipulation, 
either expressly or according to its legal effect, as a sub- 
stantive stipulation, there would have been force in the 
objection. But that is not the case. The gravamen of 
the complaint is not, that the cargo was not at the place 
upon the arrival of the vessel, but that no part of it was 
put on board for four days thereafter, and that the vessel 
was thereby unnecessarily and unreasonably detained for 
that period. That is the breach assigned in the declara- 
tion. Upon the case thus stated, the alleged error appears 
tous to be a mere verbal criticism upon the language of 
the Judge, as laying down a general proposition, instead of 
regarding it in connection with the point actually in con- 
troversy between the parties. 

Had the turpentine been on the wharf at which the 
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vessel was lying, and the merchant refused or neglected to Juve, 1836. 
deliver it, no one would say that the owner ought not to Wanx 
have compensation for the detention. The defendant in poses 
this case, is no less the anthor of the delay than if he had 
wilfully withheld the cargo; and the loss to the plaintiff is 
the same in both cases. So likewise, is consequently the 
injury, unless the stipulations of the parties allowed to the 
defendant, a longer time to load, in the case which has 
happened, than he would have generally. The contract is 
silent as to any particular number of days to be allowed 
for loading, or during which the vessel might be detained 
upon demurrage. It is in general terms, that the defen- 
dant shall furnish a cargo at Swansboro, and load the 
vessel in a reasonable time after her arrival. There is 
nothing, therefore, in the instrument to exonerate the 
defendant from the ordinary liabilities of a merchant, con- 
tracting to ship on freight, at a particular port; which, 
necessarily, includes a delivery at that place, and at the 
time agreed on. But it is obvious, from the evidence 
offered by the defendant, that on the trial he insisted, that 
although the delay might be deemed unreasonable if he 
had lived in Swansboro, and had his turpentine on the 
beach, yet it was excused in him, because he resided ten 
miles off, and could not sooner bring the articles to the 
vessel, after notice of her readiness. It was in reference 
to this pretension, that the Judge laid it down that the 
defendant was bound to have the cargo at the place in 
readiness to load the vessel at her arrival; not as we 
understand him, that the plaintiff could recover merely 
because the cargo was not at the place, but that a delay 
in loading was not justified by the circumstance that the 
cargo was not at the port, but at the defendant’s residence, 
and that, to save himself from damages for thedetention, the 
defendant ought to have had the cargo at Swansboro, instead 
of at hisown house. In that opinion this Court concurs. 
If the defendant was not confident of providing the cargo 
by the arrival of the vessel, he should have protected him- 
self by a reservation of so many day’s detention. The 
excuse that he could not buy the cargo at all, would be 
as satisfactory as that he could not have it at the place in 
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Jone, 1836. due season. Nor will it do for him to say, that he used 


diligence to get it there after the vessel arrived. By 
the agreement, the vessel is to wait for nothing, after her 
arrival, but to be loaded. It is presupposed that the cargo 
is in readiness; and that she will be detained no longer 
than is necessary to put it on board. In this sense, there- 
fore, we think it correct to say, that the shipper was bound 
to have the cargo there or pay damages for its detention. 
To the plaintiff it is the same, whether the defendant 
would not, or could not, load the ship in a reasonable time 
after her arrival. 

It is not material to consider whether the jury or the 
Court must ordinarily determine the question of reasona- 
ble time. A case proper for the jury, perhaps, might 
have been made upon evidence as to the size of the vessel, 
and cargo, the assistance to be had at the port, and the 
usual time’ occupied in loading at that place, if the dis- 
pute had been, whether the shipment begun in due time, 
had been completed in due time. But this verdict confines 
the damages to the period during which the vessel and 
crew were kept entirely idle. For that delay, the plaintiff 
is entitled, in law, to recover. A delay in beginning to 
load for four entire days must be unreasonable. 

Per Curiam. Judgment affirmed. 


a 


DEN ex dem. JOSEPH M‘D. CARSON ». JOHN MILLS and 
LOWRY BURNETT. 


Although the possession of part of a tract of land is m law the possession of 
the whole when there is no adverse possession, yet if the land be composed 
of different tracts, held under different grants, and described in the deed to 
the person in possession by different boundaries, an actual possession upon 
one does not in law extend to the other ; and if both are covered by an elder 
grant, the Statute of Limitations perfects the title of that only on which 


there was an actual possession. 


‘Tus was an action of eyEcTMENT, tried before Srrance, 
Judge, at Rutherford, on the last Circuit. 
The lessor of the plaintiff claimed title under two sepa- 
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rate grants; and to understand the case, it will be neces- Jone, 1836. 





sary to consult the annexed map. Carson 
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First, he claimed title under a grant to one John Bur- 
nett, which issued in the year 1767, and is represented on 
the map by the lines H, I, J, K. The defendant claimed 
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Jone, 1836. under two grants, one of which issued to Samuel French, 
Canson in 1780, and is represented on the map by the lines A, B, 





Bornerr. 


C, D; the other was dated in 1801, and issued to Ben- 
jamin Cook, and is represented on the map by the lines 
G,B,E,F. The land covered by the two last-mentioned 
grants, was conveyed by separate deeds from the respective 
grantees, or those claiming under them, to one Murray, 
who in 1813, conveyed them both by one deed to the 
defendant Mills, describing them as “ that tract or tracts, 
pieces or parcels of land, in, &c., on, &c., included in two 
surveys, viz., one tract containing, &c., beginning, &c., 
(as in the grant,) granted to Samuel French, on, &c. 
Also one other tract, beginning, &c., (also as in the grant) 
granted to Benjamin Cook, on, &c.” In the habendum, the 
description was, “ which said tracts, pieces, or parcels of 
land, &c.” Immediately after his purchase, the defendant 
Mills took actual possession of the land conveyed by the 
grant to French, where it interfered with the lines of the 
grant to Burnett, but not where it interfered with those of 
the grant to Cook, say at Y; and continued this possession 
within the boundaries of the grant to French until the 
year 1829, when he leased to the defendant Burnett that 
part of the land covered by the grant to Cook, which 
interfered with the grant to Burnett, who took possession 
and committed the trespass for which this action was 
brought, say at X. While the defendant Mills was 
in possession as above stated, the lessor of the plaintiff 
purchased from the heirs of Burnett, who had been long 
out of possession, and with whom he could show no pre- 
vious connexion; but he was in the actual possession of 
a small piece of land at A, covered by both the grant to 
Burnett, and that to French, where the latter crossed 
Green River. The only colour of title under which 
he held was a grant to William Walton, for one hundred 
acres, described on the map by the lines L, M, N, O, P, I, 
and calling for the river as one of its boundaries, and 
which also covered the small interference between the 
Bs to Burnett and French at A. The possession of 
r of the plaintiff on the south side of the river, 






| was confined to the lines H, P, G. F, and did not extend 
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to any part of the land covered by the grant to Cook. Jone, 1836. 
Secondly, the lessor of the plaintiff claimed as follows:— Carson 
He produced a grant dated in 1798 to William Walton, posverr. 
for one hundred and fifty acres, R, S, T, U, V, X, and 
deduced the title by mesne conveyances to himself. He 

proved that at the date of this grant, Walton was the 

owner of the two tracts of land designated on the map as 

David Harvey’s-and George Parrish’s; he contended, that 

after running the courses of the grant to X, the next course 

being then “ with his own line south forty degrees east, 

and with Murray’s line two hundred and six poles, to a 

stake in Murray’s line—thence south six east to the 
beginning”—he must either follow X, Z, H, and thence to 

the river, and thence down the river to Murray’s line at 

G, and thence go directly to U, the beginning; or he must 

follow Murray’s line A, B, to its termination, and then 

tun to the beginning; or else, running according to the 

course and distance, he must from V, run the line of his 

survey to the nearest point in Murray’s line A, B, and 

then to U, in either of which case8 the /ocus in quo would 

be included in his grant. There were no marked lines 

found upon any of Murray’s lines, except upon the line 

C, D. 

The plaintiff then offered to show trespasses by the 
defendant Mills at other points beside X, but as Mills had 
made himself party to defend the possession of his lessee, 
Burnett, the Judge refused to admit the evidence. His 
Honor instructed the jury, that although the plaintiff 
might have recovered upon a demise. by the heirs of 
Burnett, the defendant was so adversely in possession of 
the land covered by the grants to French and Cook, at the 
time the lessor took his deed from them, as to prevent a 
recovery on the demise set forth in the declaration. That 
as to the second mode in which the lessor of the plaintiff 
sought to establish his title, it was their province to ascer- 
tain whether the descriptive objects mentioned in the 
grant to Walton, were to be found, and where and what 
land was embraced within them: that in locating grants 
where all the objects of description referred to were to be 
found, and the several modes of description, in their appli- 
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Jone, 1836. cation to the objects really existing, harmonised with 
Carson each other, there was no difficulty; but where various 
Bunuerr, descriptions in a grant could not be made to harmonise 


with objects as they existed, that description in which 
there was least room for mistake, should be taken: that 
other more particular rules had been adopted, which were, 
that where a natural boundary was called for, it must be 
adopted, to the exclusion of all other descriptions: thas 
where trees had actually been marked for boundaries, they 
must be taken in exclusion of any other description excep: 
a natural boundary: that the lines of other grants, whea 
distinctly marked and established, was a description to be 
preferred to course and distance: that when the descrip- 
tion was by course and distance alone, they were of neces 
sity to be followed—as they were when they were accom 
panied by descriptions ef existing objects which could not 
be found: that in the application of these rules, if they 
were satisfied of the existence of any line of Murray's 
regularly marked and distinctly known at the date of 
the grant to Walton, and indicated by something more 
certain than course and distance alone, whether that line 
was the line A, B, or any other line, and further believed 
that was the line referred to in the grant to Walton, they 
were bound so to locate the grant as to reach it, and 
include some part of it; but that if they believed no such 
line ever existed, except as indicated by course and 
distance, there were no means left of locating the grant, 
except by following its calls. 

The counsel for the plaintiff moved his Honor, to in- 
struct the jury that the possession of a part of a tract of 
land did not extend to the whole thereof, when the proper 
title under which it was held interfered with an elder 
grant, although he who claimed title under the oldest grant 
was not in the actual possession of any part of the land 
covered by it. His Honor declined giving this instruction, 
but informed the jury that when two persons were in pos- 
session of parts of their land covered by paper titles which 
interfered, neither of them having actual possession of 
land within the interference, the law adjudged the posses- 
sion of the interference to be in him who had the oldest 
title; but when he who had the oldest title was in posses- 























OF NORTH CAROLINA. 





sion of no part of the land covered by it, and he who June, 1836. 
had the youngest title was in the actual possession of any Carson 


part of the land covered by it, although his possession did 
not extend to the interference, the law adjudged his pos- 
session to be co-extensive with his paper title, notwith- 
standing its interference with the elder title. 

A verdict being returned for the defendant, the plaintiff 


appealed. 
D. F. Caldwell and Badger, for the plaintiff 


Pearson, for the defendant. 


Rurrin, Chief Justice.—Several exceptions are taken to 
the instructions in this case. Those principally discussed 
and relied on relate to the opinions expressed by the Court 
on the extent and effect of the defendant’s possession. Hav- 
ing refused to give certain instructions prayed for by the 
defendant’s counsel, the court laid it down to the jury, that 
“when two persons were in possession of parts of their 
dands, covered by paper titles which lop, neither having 
any actual possession within the loppage, the law adjudged 
the possession in him who had the elder title; but where 
the holder of the elder title was in possession of no part of 
the land coyered by his title, and he who had the younger 
title was in possession of any part of the land covered 
thereby, although such possession might not be within the 
loppage, the law adjudged his possession co-extensive with 
his title, notwithstanding its loppage upon an elder title, 
of which there was no possession.” The materiality of 
this instruction to the rights of the parties, upon the facts 
stated in the record, is not perceived. For if the two 
tracts conveyed by Murray to Mills are to be regarded as 
one, so that the entry by Mills into either portion is an 
entry into the other portion of the entire tract, then Mills 
had made such an entry, within the admission of the 
plaintiff’s counsel, for he was actually possessed of that 
part of the French patent which the patent to Burnett also 
covered. If, on the other hand, the two tracts continued 
several after the conveyance to Mills, then the possession 
on the one could not embrace the other, unless the other 
instruction, which will be hereafter noticed, be correct : 
which would render the one now under consideration un- 
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June, 1836. necessary and immaterial. We might, therefore, be 
~ Carson relieved from passing on this, without omitting any duty 
Rvasrrr. t0 the parties. But we conceive the doctrine involved in 
the instruction to be of such importance as to entitle it to 
notice ; and since the opinion of this Court upon one part 
of it is to be contrary, that we are not at liberty to give 
to it the sanction of our silence. 
ifpertof To the former of those positions we fully subscribe. If 
tell a part of a tract of land be covered by two deeds, and he 
— by who has the better title be in possession, not of that, but 
wo titles, : , 
and he who of another part of his tract, he has, by legal intendment, 
— the actual possession of the whole, unless the other have a 
possession possession within the intersecting lines. Why? For the 
tr oy plain reason, that both parties cannot, at the same time, be 
a seized of the same land, under their respective deeds; and 
possession therefore, he who has the title is deemed in the exclusive 


of the . . . . 
Whole, un. POSSession, since he can have no action against the other 


less the for any possession by him. 

holding The same reason applies with equal force to the case 
underthe gupposed in the latter branch of the instructions; from 
—— which this Court dissents. The error, as it is esteemed 


—. by us, has its root in an assumption of fact, which is not 
ference. | Warranted by the law, and is contrary to a legal presump- 
But ifthe tion. It assumes that the true owner is not in possession. 
— hav- Now that cannot be, unless another have the actual pos- 
better title session ; for, by force of his title, he has constructively the 
isnot in possession until it be destroyed by an adverse possession ; 
ion and there ean be no adverse possession, against which the 

+, owner cannot have an action to recover the possession. 
land, and The question is, what sort of possession in another will 
the owner terminate that which the owner has by construction, so as 
title isin to enable him to say, that he is out of possession, and to 
Petside the demand it from the other ? Certainly, as we think, it must 
tis be an actual possession of some part of his land. If the 
latterhas possession be outside the interference, he cannot maintain 
a ny ejectment; for that ean be done only by showing a tres- 
ofthe inter- pass on the premises, described in the declaration, that is, 
ference. within the boundaries of his own deed. In the case sup- 
posed there is no such trespass ; for the actual possession 


of him who is considered the wrong doer, is admitted not 
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to be within the land of the other. It is not correct to Juve, 1836. 

state, therefore, that the owner is out of possession, because Carson 

he is not actually seated on any part of his land. His pie verr, 

possession exists in his whole tract, until some part of that 

be usurped by another, so as to oust him from that part, 

and there can be no such usurpation but by occupation 

within the better title. In Fitzrandolph v. Norman, N. bg nee 

C. Term Reports, 132, it is laid down, that “ persons own- — 

ing adjoining tracts of land, which lop upon each other, ——- 
‘ ° . ° » £crin, 

neither being in the actual possession of the part covered by Rep. 132, 

both conveyances, will be deemed in possession according a 

larman, 4 


to the title.” Here it will be perceived, that as being an Dev. 15s, 
immaterial circumstance, no notice is taken of possession, — - . a 
on either side, of those parts of the tracts not covered by phens, ante 
both deeds. In the recent case of Green v. Harman, 4 een 
Dev. 158, the Court took the rule as settled, “ that if there 

be two patentees, the entry of the younger on his own 

land does not oust the other, unless it be on that part of’ 

the land covered by both titles.” In Dobbins v. Stephens, 

ante 5, it was repeated in these words: “ if neither claim- 

ant be in actual possession of the land covered by both 

deeds, the seisin is in the owner, but if one of them be on 

that part, and the other not, then the possession of the 

whole interference is in the former.” Why? Because he 

can then be sued for the whole. We find the same doc- 

trine established in other states situated like ourown. In 
Kentucky it was thus held, in Frimble v. Smith,4 Bibb, 257, 

and in Smith v. Mitchell, 1 Marshall, 207. In Talbot v. 

M Gavock, 1 Yerger, 262, the Judges of the Supreme Court 

of Tennessee admit it to be clearly so at common law, 

and under our act of 1715; and the majority of the Court, 

in able opinions, maintained it as applicable to a new 

statute of that state, which enacted that “any person 

holding seven years peaceable possession of land under a 

grant or deed, shall be entitled to hold possession, in pre- 

ference to all other claimants, of such quantity of land as 

shall be specified in his or her grant or deed.” Notwith- 
standing these last words, it was adjudged, that a posses- 

sion of “the disputed land” was meant; and, therefore, 

that where the part actually occupied is not within the 
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Jone, 1836- hounds of the elder title, the owner is not barred... Indeed 
 Canso3 it would be strange, if the law were against the fact, to 
Busserr. construe an entry into part to which the party had right, 
to be also an entry into another part to which he had no 
right; a construction the more.harsh and unjust, because 
the sole effect of it is to put out him who has the right, 

without giving him any remedy therefor. 

The Court further instructed the jury, that, under the 
circumstances stated in the exception, Mills was in 1817, 
in the adverse possession of the tract granted to Cook, so 
as to prevent the deed then made by Burnett, from passing 
any title in that tract to the lessor of the plaintiff. To this 
instruction several objections are taken. 

It is urged, first, that the entry of Burnett into any part 
of the land, covered both by his deed, and that to Mills, 
claiming the whole, vested the possession of the whole in 
him, and determined the possession of Mills; and that the 
acceptance of the deed for the whole from Burnett, by the 
lessor of the plaintiff, then in the occupation of the small 
piece on the north side of the river, is equivalent to such 
an entry by Burnett himself. This objection goes much 
beyond the claim of the plaintiff in the Superior Court, 
and, if well founded, would render the deed effectual for 
the French, as well as the Cook tract; which seems not 
even to have been contended on the trial. We think, how- 
ever, that it is not tenable as to either. 

When one Without considering all the purposes to which an entry 
is oust’ of the owner into part may enure, or to what extent an 
—— entry on a trespasser may determine his possession, the 
sealsa deed Court agrees that such an entry so far reinstates the owner 
hay _ in the possession, as, at the least, to render his conveyance, 
entry de- sealed and delivered, on the land, valid; and that it may 
termines be the same, when he conveys to one who is already in 
ofthe dis- possession, as well as the other trespassers, and claiming 
—— adversely to him. But this principle cannot reach a case 
operative. in which the two possessions supposed are clearly of diffe- 
— of Tent portions of the land, as distinct parcels. The owner 
separate may be disseised of one part of the same tract of land by 
ion one person, and of another part by another person, each 
trespassers, claiming the part in his own possession, and not claiming 











OF NORTH CAROLINA. 555 


the other. A recovery from one does not disturb the other ; Jonz, 1836, 
much less will the entry upon one oust the other. Here Carson 
Carson and Mills had such several possessions of distinct poswerr. 
parcels of the French grant. Neither was answerable for and makes 
the wrong of the other, and the owner might obtain com- ar 
plete redress against one, without seeking any from the to one of 
other. There was no entry, in fact, upon Mills, and we yey 
cannot, without going beyond the intentions, at the time, convey the 
, . . land held 
of the parties themselves, say that his possession—as far as by the 
it extended—was legally terminated or suspended by the er. 
entry on Carson, or by the deed to him, while in possessjon 
of a particular parcel, under a different claim. The only 
question, then, is, how far Mills’s possession legally 
extended. It was a real positio fudis on the French grant, 
and therefore the lessor of the plaintiff undoubtedly 
acquired no title to that part, and the instruction is not 
upon this objection, erroneous. 

We are then brought to the inquiry, whether Mills also 
had possession of the Cook grant, to which the instruction 
is, by its terms, confined. If he had not, the deed to the 
lessor of the plaintiff passed that, and the plaintiff was 
entitled to a verdict; and, consequently then, ought to 
have a new trial. There was no actual possession of it, 
indeed; no clearing on it by Murray, Mills, or any other 
person, until Burnett leased from Mills in 1829. 

The principle on which his Honor proceeded, is, that 
possession of part is the possession of the whole; and here 
Mills lived on part of the disputed land; that is,on what 
is covered by both deeds. We think the principle does 
not reach this case. Upon a reason similar to that on 
which the preceding objection was deemed invalid, namely, 
the division of the land into distinct parcels, we think the 
rule was misapplied to this part of the case. The doc- 
trine, from its nature, can only relate to an entire thing; a 
possession of part being a possession of the whole—of what ? 
of that of which it is a part ; and not of that which is sepa- 
rated from it. It is contended, however, that these tracts 
were united and became one, because the same person 
owned both, and acquired them by the same conveyance. 
Neither of these circumstances necessarily tends to such a 
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Jone, 1836. conclusion, nor do they in conjunction. The law gives 
Carson possession to the owner of land not occupied by another. 
Ps But where the title is not derived by a conveyance, but is 


set up as constituted by possession, it must be an actual 
and not an ideal possession. Of the same nature must be 
the possession of a trespasser, to render the deed of the 
owner inoperative. Now the owner and occupant of a 
piece of land may purchase another piece, adjoining; and 
if his title to it be goad, he is in possession without more 
doing. Even im that case, the several parcels do not 
essarily lose their distinct character, and sink into one 
hole. They may do so, for many purposes, if the owner 
so regards them, and a great variety of circumstances may 
satisfy the mind that his intention was the one way or the 
other; as giving a general name, or cultivating as one 
plantation, or the reverse. But it cannot be admitted that 
they are united for any purpose, by the mere facts of being 
claimed by the same person, and being adjoining to each 
other; and much less, that they can thus become united, 
to the prejudice of third persons. The purchase simply, 
or any declarations of the purchaser, unaccompanied by 
acts on the land, give no action to the owner; at least, 
none founded on his possession, as continuing, or as being 
ousted. Burnett could not have brought ejectment against 
Murray for the Cook land, upon his purchase of it in 1802, 
for that being the only parcel described in the declaration, 
the possession of the defendant must be shown to be within 
that. Although Murray might have given a general name 
to both, under which both would have passed as one tene- 
ment under his will, or by his deed; yet he did not occupy 
any part of the Cook grant, and, for the reasons: before 
given, was, consequently, not in possession of it, so as to 
oust Burnett therefrom. Did the deed to Mills producea 
new state of things, and make what was not a possession 
in Murray become a possession in Mills? Ordinarily, not 
more than one tract is conveyed in the same deed; for if 
the vendor acquired the estate in several contiguous par- 
cels, when united in him as to the title or the claim of title, 
and sold together, they are usually surveyed together, and 
described as a single tract. Hence the purchaser, in pos- 
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session of any part of the land conveyed by that deed, is: Juve, 1836. 
said to be in possession of the whole, and according to his Carson 
deed, for the deed professes to pass but one thing. But. popver, 


to make them one whole, by force of a conveyance of them 
to the same person, and by the same instrument, the change 
of character ought explicitly to appear in the conveyance. 
He who actually succeeds to nothing more than the actual 
possession of his predecessor, ought not to require, pre- 
sumptively, a larger actual possession, unless it be clear 
on the deed, that he did not take the estates as the other 
had them, and, therefore, did not hold them as he held 
them. If the description be not by a common name, or 
by lines going around both, but be of each tract as of a 
separate parcel, not stating even that they adjoin, the idea 
of undivided unity is excluded. Such, we think, is the 
character of the deed set out in the exception. Upon the 
most favourable construction for the defendants, it is but 
equivocal. It purports to convey all the “ tract or tracts, 
pieces or parcels of land lying on the south side of Green 
river, included in two surveys, to wit: The first tract 
containing one hundred acres, beginning, &c. and granted 
to S. French, on the 25th day of March, 1780: Also one 
other fifty acre tract, beginning, &c. and granted to B. 
Cook, on the 18th day of November, 1801; the above 
tracts supposed to include by estimation, one hundred and 
fifty acres, more or less; which said pieces or parcels of 
land, he, the said P. Murray, doth hereby bargain and sell 
unto the said John Mills, and his heirs.” The only word 
on which a plausible argument for the entirety of the land, 
can be founded, is “ tract” in the beginning. But the effect 
of that is neutralised by those immediately succeeding, 
“or tracts, pieces or parcels.” These expressions alone 
might leave it doubtful in what sense the parties under- 
stood their contract. If so, it ought not to be taken most 
favourably for them against third persons. But that doubt 
is, in our opinion, removed by what is subsequently stated, 
and omitted in the deed. It proceeds to denominate the 
land as “ the first tract,” and as “ also one other tract ;” 
and particularly describes each by its several boundaries, 
according to the patent for it, and in the habendum clause 
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Jowr, 1836. ggain calls them tracts, pieces, parcels, and omits the fact 
Carson of their contiguity. There is then nothing in the deed 
Bonnerr. common to both, but the consideration and the warranty ; 

which may as well be where the two tracts are remote, as 
where they adjoin. If they were, in fact, remote, the pro- 
priety of this qualification of the rule, that possession of 
part is the possession of the whole, would be manifest. 
That shows that the whole meant is that which is accord- 
ing to the deed, a whole. If that be true, it follows, that, 
although they adjoin, yet if they be not described as adjoin- 
ing, so that it might be seen that they were to pass as one 
@htire thing, they must pass as distinct parcels, according 
to their respective boundaries; and the possession of one 
cannot be the possession of the other; for that would not 
be according to the deed. Mills was not more liable to the 
action of Burnett, in respect of the Cook tract, merely 
upon his purchase and his entry into the French tract, 
than Murray was upon his purchase of the Cook tract, 
and previous and continuing occupation of the other. In 
other words, the possession of one tract of land, as such, is 
not the possession of another tract, although they happen 
to adjoin. There must be an actual occupation of some 
part of each, to oust their respective owners. 

In locating Upon the construction of the patent to Walton, the 

a Fae the Opinion of the Court is against the plaintiff. We do not 

lines of an- understand the judge as laying down a general position, 

canine that the call for another’s line is to be disregarded, if it had 

a — not been marked, and was to be ascertained by running 

and dis. the course and distance from a given point. We cannot 

tance,when go understand him, for if that point be known the line must 


* at the time 





of the sur- be certain. We take the language with the context, and 
fines = with a reference to the case before the court; and, so con- 
wellestab- sidered, we concur in opinion with his Honor. The 
— object in all boundary questions is to find some certain 
ver were evidence of what particular land was surveyed, or was 
if there has intended to be conveyed.’ Course and distance approaches 
been no. very nearly to permanent certainty if any one of the ¢er- 
— mini be identified; and that is the usual description. But 
= »,, there may be a defect in the instrument, so as to run the 
forthem line inaccurately; or there may be a mistake in setting 
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down the course and distance. If, therefore, other things be Jone, 1836. 
called for, as to which there is less probability of error, they Canson 
shall control the other calls. Such is the case where the p% 
call is for a natural boundary ; with respect to which there ghouid be 
is but little fear of mistake at the time of the survey, and a atathe 
but little difficulty in identifying it at a subsequent period. course and 
But even in that case, evidence may show which is, for “is*nees 
instance, the stream called for, or which the parties took 

to be that to which they have given the name; though 

the necessity for such evidence seldom arises, because par- 

ties cannot readily fall into such mistakes. When the 

call is for the line of another, it has also been held that 

course and distance may yield to it. But it is, obviously, 

not so decisive as the call for a natural boundary; and the 

mind may be under a perfect conviction, from other cir- 
cumstances, that the mistake is not in the course and 

distance, but in supposing that the other had a line at the 

end of the course and distance. If that conviction exists, 

there ought to be no deviation from course and distance. 

Such, it seems to us, is the case here. If, for instance, the 

line be proved, satisfactorily to the jury, to be at a particu- 

lar place, and they can collect that at the time of the 
conveyance, in which it is called for, it was an established 

line, known or reputed to be there, which is to be presumed 

prima facie, then it affords a ground for the further pre- 
sumption that the parties meant to go to it. So if the 

call be for a particular identified corner of the tract. Thus 

we understand the rule, as laid down by Chief Justice 

Tayuor in Cherry v. Slade,3 Murph. 90. But if the 

jury be satisfied that, at the time of the survey, there was 

no known line, and that it was understood by the parties 

to be at a different place from what it turns out to be, we 

think they must abide by the course and distance. As 
evidence upon these points, that is, whether there was a 

known line, and which js the line meant or understood by 

the parties, the facts that the line was marked or unmarked, 
that the corners were or were not previously identified, 
that the owner claimed up to a particular line as his, or 
that there was no previous claim or reputation, are most 
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Jone, 1836. material. If the jury believed upon all these points, in the 
Canson negative, then such a line, although it can now be ascer- 
Buanerr, *#ined mathematically, ought not to conclude; because it 

does not furnish as probable and rational data, for the 
ascertainment of the actual location, as the course and dis- 
tance. It would be appealing from evidence, certain to a 
common intent, to a thing altogether unknown to the par- 
ties at the time. This, we take it, was the meaning of the 
charge to the jury; and we deem it proper in the particu- 
lar case. Only the first line of the French tract was 
marked, and the other four were open, and there was no 
evidence that any one of the four was known, even by 
reputation, or that any person lived on the land or claimed 
to any particular points.' The line called for, if it be that 
now ascertained, cannot be reached in any one of the 
methods claimed by the plaintiff, without adding greatly 
to his quantity of land, inserting another line in his sur- 
vey and patent, and including a large portion of the land 
previously granted to Cook. These circumstances afford 
almost conclusive proof that this was not the line called 
for, and that the parties believed that Murray owned the 
land between Cook and Walton, as laid down in the plot, 
and that his line began at the termination of that of the 
Harvey patent, and pursued the same course. If so, the 
call ought not to overrule the other calls, which are certain 
in themselves. 

When a The Court is also of opinion, that the plaintiff could not 

—— give evidence of other trespasses of the landlord himself. 

self defend. He did not become sole defendant, as claiming title to all 

ant er the land mentioned in the plaintiff’s declaration ; of a great 
possesionof part of which, indeed, the lessor of the plaintiff was, him- 
as tenant self, in possession. But he united with Burnett in his 
cannot,on defence; that is, to show that the plaintiff had no title to 
ae the land in Burnett’s possession. It might not be neces- 
trespasses sary in such a case to prove Burnett in possession of any 
by thelend. particular place, as against the landlord; who admits him 
lord him- to be in possession as his tenant, by engaging to defend 

him. But it would be a surprise, if he were called on to 

defend for other portions of the land ; which the plaintiff ’s 
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own evidence would show had not been in Burnett’s pos- June, 1836. 
session. This case is, in this respect, nearly the converse Carson 


of that of Gorham v. Mooring, 2 Dev. Rep. 174. 

But for the errors on the other points, the judgment 
must be reversed and a venire de novo awarded. 

Per Curiam. ~ Judgment reversed. 


—— fe 


DAVID M'CARSON’S Administrators v. BENJAMIN RICHARDSON. 


The act of 1828 c. 12, sect. 1, which enacts, that a justice’s execution slilill 
bind personal property only from its levy, was passed for the protection of 
purchasers, from the defendant in the execution only, and, therefore, if 
the defendant dies after the teste of such an execution, but before its levy, 
his ‘administrator is bound thereby, and the goods in his hands may be 
levied upon and sold without a scire facias to revive the judgment. 


Tuts was an action of TRESPASS VI ET ARMIS; and upon 
the trial at Buncombe, on the last Circuit, before his 
Honor Judge Srranee, the facts appeared to be as follows : 
—One Kimsey obtained a judgment before a justice of 
the peace, against one Byers, and had an execution issued 
thereon, but Byers died before the levy, which was made 
afterwards, and the property sold, when the plaintifis’ 
intestate became the purchaser, and took possession. The 
defendant, as the administrator of Byers, retook the pro- 
perty from the possession of the plaintiffs’ intestate, 
contending that the operation of the act of 1828, eh. 12, 
sect. 1, the levy and sale by the officer after the death of 
Byers, passed no title to the purchaser; and his Honor 
being of this opinion, directed a nonsuit; whereupon the 
plaintiffs appealed. 

No counsel appeared for either party in this Court. 


Danret, Judge, after stating the case proceeded.— 
Goods and chattels were bound at common law by the 
writ of fieri facias, from the time of its teste. Arch. Prac. 
285. Bona fide purchasers of the defendant in an execu- 
tion, were often liable to have their purchases defeated; 
and the goods taken from them by the relation of the 
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June, 1836. execution to its teste. The legislature in England remedi- 


apne 


R + 
SON. 


ed the evil, by stat. 29 Charles 2, c. 2, sect. 16; which 
enacts, that no writ of execution against the goods of.a - 
party shall bind the property thereof, but from thetime such 
writ shall be delivered to the sheriff to be executed : and 
for the better manifestation of such time, the sheriff or his 
deputy shall, upon receipt of such writ, indorse upon the 
back thereof, the day of the month and year, whereon he 
received it. Since the passage of this act, all persons in 
England, wishing to be safe in their purchases of goods 
and chattels, can, by examining the sheriff ’s office, readily 
know whether the property is bound by any execution 
lodged there against the person offering to sell. This 
statute, however, was intended only to protect purchasers 
from any injury which might arise to them from the 
relation which writs of execution had to their ¢esfe at 
common law ; and, therefore, as far as relates to the party 
himself, and to all others but purchasers for a valuable 
consideration, writs of execution still bind the party’s 
goods from the time of their teste. 1 Saund. R. 219,f. 2 
Vent. 218. 2 Show. 485. 1 Arch. Prac. 285. The stat. 29 
Ch. 2, was never considered in force here ; therefore all our 
executions were governed by the common law, and bound 
the property of the defendants in them from the teste. 
Many inconveniences and frauds were the consequence, 
especially under execution upon justice’s judgments, which 
were not of record, and frequently unknown to the public 
until the executions came to be levied, when they bound 
all the personal property which the defendant owned at 
the time of the éeste, although a bona fide purchaser of 
the defendant had paid his money for the same, between 
the time of the ¢este and the levy. The legislature of this 
state has not reenacted the sixteenth section of the stat. 29 
Charles 2, c. 2, but partially remedied the evil by passing 
the act of 1828, c. 12, sec. 1, which is in the following 
words : “ where any execution shall be issued by a justice, 
of the peace, and levied on personal property, such pro- 
perty shall be, and the same is hereby bound, by and 
from the levy of such execution, and not from the ¢esie 
thereof.” Frauds upon purchasers from the defendant 
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in the execution, were in a great measure prevented June, 1836. 
either by the officer taking the property which he Carson 
‘had levied on, into his possession, or taking sureties to @ Ricusgp. 
forth-coming bond, subscribed by one er more witnesses, *™ 
as the act direets, which would tend much towards giving 

public notice of the transaction. The object of the legis- 

lature, as far as it went, was the same as that of the 
British parliament, ia enacting the 16th section of the 29- 
Charles 2, c. 2, viz. to protect purchasers. But as to the 
defendant in the execution, and his representatives, no-evil 
existed, and the common law remained unaltered ; the 

goods and chattels, are, as to them, still bound from tlie 

teste of the execution. And although the defendant in the 
execution, died before the levy, the officer might go on not- 
withstanding, and levy on the goods in the hands of the 
executor or administrator, and sell; and the purchaser 
acquired a good title. There was no necessity for the 
plaintiff in the execution to sue out a scire facias against 

the administrator. 3 Wilson, 389. 2 Lord. Raym. 808. 

I Arch. Prae. 286. The nonsuit must be set aside, and a 

new trial granted. 


Per Curtam. Judgment reversed. 


— Se 


The President and Directors of the STATE BANK v. JOHN W. 
LITTLEJOHN. 


Where A. owed B. by bond, and it was agreed between them that A. should 
pay the debt by instalments, and execute a new bond for the balance due 
after each payment; Jt was held, that an offer of performance by A. was 
not a bar to an action on a bond delivered after the agreement was made. 


Tus was an action of pest, upon a bond executed by 
the defendant, in the following words : 

“On the 10th day of June next, with interest from the 
date hereof, I promise to pay to the President and Direc- 
tors of the State Bank of North Carolina, at the agency 
of the said bank at Edenton, the sum of five thousand 
seven hundred and twenty-six dollars, for value of them 
received. Which debt is secured in a deed in trust to 
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Jone, 1836. Augustus Moore, trustee for the benefit of the said presi- 





Strate 
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dent and directors (bearing date the 15th day of June, 
1829.) In testimony, &c., this 10th June, 1834.” Among 
other pleas, the defendant entered, Ist, “ accord and satis- 
faction :” 2nd, “ accord with an agreement on the part of 
the plaintiffs to forbear, and promises on his part to pay.” 

Upon the trial at Chowan, on the last Circuit, before 
his Honor Judge Dick, the defendant offered to prove, that 
on the 10th day of June, 1829, he was indebted to the 
plaintiffs, payable at their Branch Bank at Edenton, in the 
sum of nine thousand five hundred and ninety-nine dollars 
and twenty-seven cents: that he on that day entered into 
an agreement with the bank, to pay the said debt by 
annual instalments of twelve hundred and fifty dollars, 


.until the whole should be extinguished: that he was to 


execute a deed of trust of his property for the benefit of 
the bank, and renew his bond with security annually, as 
he had done before. He then averred, that he had exe- 
cuted the deed of trust according to his agreement, and 
offered to show it in evidence; and also, that he had 
annually paid his instalments of twelve hundred and fifty 
dollars, and renewed his bonds at bank, agreeably to his 
contract, up to the 10th day of June, 1834, when the 
bank took the bond now sued on, the debt which he owed 
in 1829, beingreduced by payments to the sum mentioned in 
this bond. The defendant then offered to prove, that on the 
10th day of June, 1835, he tendered to the bank an instal- 
ment of twelve hundred and fifty dollars, together with a 
new bond for the balance, properly secured, but that both 
were rejected by the bank, contrary to the agreement, 
soon after which the present suit was instituted. This 
evidence was objected to by the plaintiff, and was rejected 
by the Court; and the plaintiff having obtained a verdict, 
the defendant appealed. 


Iredell, for the defendant, referred to the case of Good 
v. Cheesman, 22 Eng. Com. Law Reps. 89, and also to 
Chitty’s note to 3 Black. Com. 15. 


Badger, for the plaintiffs. A covenant not to sue for 
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five years, is not a release ; though one not to sue forever JoN®, 1836. 
would be equivalent to a release, to prevent circuity of Strate 
action. A party may sue on a covenant of the first kind ®4** 
for his damages, if it be broken, or a court of equity Lrrtte- 
might interfere, if any irreparable mischief were likely to“ 
happen. 

2. In the present case, the deed in trust, to amount toa 
release, should have been executed by the plaintiffs. 

3. A release cannot be of a debt which does not exist; 
for a man cannot release what he has not. A bond creates 
an obligation of itself, and the law will not look back for 
the foundation upon which it was given; in this respectiit 
differs from a parol contract. 

4. At all events, the deed of trust cannot operate to 
prevent the bank from reducing the debt to a judgment. 

Iredell, in reply.—The object of the agreement was to 
receive a new note every year, which is inconsistent with 
the judgment’s being obtained. In this case, the bond 
itself shows that the original debt was the foundation upon 
which the bond was given. 








































Danist, Judge, after having stated the case as above, A plea of 
proceeded :—We are of the opinion, that evidence offered “coord 
by the defendant, and rejected by the Court, could not faction 
have sustained the plea of “accord and satisfaction.” aa 
This plea always sets out what the defendant gave in satis- ope by 

ss : , plaintiff 
faction; it alleges the delivery, and it expressly avers that ofthe thing 
the goods, or things done, were accepted in satisfaction and ge wl 
discharge. Drake v. Mitchell, 3 East’s Rep. 256-258 ; 1 satisfac- 
Saund. on Plead. & Evid. 24. The replication to the plea “™ 
may either deny the delivery of the chattel in satisfaction, 
or, protesting against that fact, may deny the acceptance. 
Steph. Pl. 236; 1 Saund. Pl. & Ev. 24. In this case, if 
the pleadings were drawn out in form, the plea would aver 
_a delivery of the twelve hundred and fifty dollars, and the 
defendant’s bond for the renewal, and that the plaintiff 
then and there accepted and received of and from the 
defendant, the said sum of twelve hundred and fifty dollars 
and bond, in full satisfaction and discharge of the said sum 


of five thousand seven hundred and twenty-six dollars. 
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Jone, 1836. The replication would deny the acceptance, and tender an 
Stare issue; which the defendant would be obliged to join on 


= that very point; and this we take to be done in the 
ane present case. To maintain the plea, and support the 


defendant’s side of the issue, it is not enough to show that 
he has always been ready to pay the money and renew 
the bond, or even a tender and refusal; but an actual 
acceptance thereof by the plaintWf must be proved. 
Lamb’s Case, 9 Rep. 60. Allen v. Harris, | Lord. Raym. 
122. Beatson v. Schank, 3 East’s Rep. 233. The defen- 
dant did not pretend, that he could prove by the evidence 
rejected, that the twelve hundred and fifty dollars and 
bond tendered for renewal, had been accepted by the bunk 
in satisfaction of the bond now sued on. The evidence 
did not profess to go to that extent, and was therefore 
immaterial to the issue, and the Court properly rejected it. 
A pardl As to the second plea: The parol agreement entered 
agreement into by the parties on the 10th day of June, 1829, cannot, 

received to by any rule of law, be receivedin evidence to support the 
suppor ® plea of “ accord, &c.,” to and concerning a bond executed 
plea of an 

accord, to on the LOth of June, 1834; which bond did not recite the 
poe , agreement, or have any reference to it. Mease v. Mease, 
bond. Cowp. Rep. 47, was an action of debt on a bond, condi- 
tiened for payment at a certain day. Plea, that it was 
given as an indemnity to the plaintiff against another bond, 
and not damnified. Demurrer.—Lord Mansrietp: “ the 
plea is clearly bad; let there be judgment for the plain- 
tiff” He went on the ground, that no parol evidence can 
abate or extend a bond or deed. In Davy v. Prendergast, 
7 Eng. Com. Law Reps. 63, the court said, if a parol 
agreement is entered into to give time, supposing it the 
case simply of a common bond, conditioned for payment 
of money at a certain day, it will not prevent the party 

proceeding at law immediately, whatever the consideration 

for the delay may be. The consideration for the agreement 
may induce a court of equity to direct, that the party 

shall not proceed to enforce his remedy at law. The case 

erted of Good v. Cheesman, does not aid the defendant. 
‘The case was this. The defendant being unable to meet 


ithe. demands ef his creditors, they had signed an agree- 
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ment (which was assented to by the debtor,) to accept Jone, 1836. 
payment by two thirds of his annual income, to be placed = Stare 
in the hands of a trustee of their nomination. The plain- - 7 
tiff, who had signed, afterwards brought assumpsit for his Lrrrz- 
whole demand, (the defendant’s acceptance of two bills ”“"™ 
of exchange,) and the defendant was permitted, under the 
plea of non assumpsit, to give this agreement in evidence. 
The court said, it would be unjust that the plaintiff should 
prejudice the other creditors, who had neglected to recover 
their demands, under a persuasion that none of the parties 
who had signed would proceed against the defendant. 
The new agreement was received in evidence to prevent a 
fraud on third persons. We have looked into Mr. Chitty’s 
note to 3 Black. Com. 15, (which was cited,) and can 
discover nothing there different from what we here lay 
down the law to be upon this subject. The judgment 
must be affirmed. 

Per Curiam. Judgment affirmed. 


WILLIAM WALTON vw. JACOB and GEORGE FILE. 


If one enters into the possession of land under a treaty of purchase with the 
owner, he becomes a tenant at the will of the owner, and cannot sustain 


an action of trespass quare clausum fregit against such owner, for enter- 
ing upon the premises without his consent. 


Tuts was an action of TRESPASS QUARE CLAUSUM FREGIT, 
for entering upon the possession of the plaintiff, and cut- 
ting and hauling off a quantity of wheat. 

Upon the trial at Rowan, on the last Circuit, before his 
Honor Judge Donnexx, the case appeared to be, that the 
defendant, Jacob File, had executed a bond to the plaintiff, 
to make him a title thereafter to the locus in quo; and at 
the same time received from the plaintiff the purchase 
money, and delivered him the actual possession of the land. 
The plaintiff continued in possession, and cultivated a part 
of the land in wheat and corn. At harvest time, the defend- 
ant, Jacob File, together with the other defendant, George 
File, who had been living on the land, and had sown the 
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June, 1836, wheat, before the sale to the plaintiff, entered upon the 
Watton premises against the plaintiff’s consent, and cut and car- 


v. 
Fite. 


ried away the wheat. Under the instructions of his Honor, 
a verdict was rendered for the plaintiff, subject to the 
opinion of the Court upon the question whether the action 
could be sustained. If the Court should be of opinion for 
the plaintiff, then judgment was to be rendered for him ; if 
otherwise, a judgment of nonsuit was to be entered. His 
Honor, pro forma, gave a judgment for the plaintiff, and 
the defendants appealed. 


D. F. Caldwell, for the plaintiff, cited and commented 
on 3 Salk. 354. Wills. Rep. 221. 3 Bur. Rep. 1563. Vin. 
Abr. tit. Trespass, 440, 441. Graham v. Peat, 1 East’s 
Rep. 244. Myrick v. Bishop, 1 Hawks, 485. Jones et ux. 
v. Taylor, 1 Dev. Rep. 434. Carson v. Baker, 4 Dev. Rep. 
220. He also contended that George File could not justify 
his entry ; and that, as the plea was joint, it being bad for 
one, was bad for the whole. 


Pearson, for the defendants, argued contra, that the 
plaintiff had no such estate as a court of law would take 
notice of, to sustain this action, and referred to Jones et 
ux. v. Taylor, 1 Dev. Rep. 434. 


Dantet, Judge.—The possession of the plaintiff having 
been obtained by the license of Jacob File, the legal owner, 
it became a rightful possession. He was tenant, not from 
year to year, but a tenant at will, by implication. This 
kind of tenancy arises when the party is in possession of 
the premises, with the privity and consent of the owner, 
no express tenancy having been created, and no act having 
been done by the owner, impliedly acknowledging such 
party as his tenant; as where he has been let into posses- 
sion, pending a treaty of purchase, or is let into possession 
under an agreement for a lease, he then becomes tenant at 
will. Adams on Ejectment, 103. File could not have 
maintained an action of ejectment against Walton, without 
having given him reasonable notice to quit; for there is 
no doubt that an ejectment treats the tenant in possession 
as a wrong-doer, at the time the action is brought. If he 
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be lawfully in possession then, it is an answer to the action, June, 1836 
whatever may be the date of the demise lain in the decla- Waxton 
ration: for an ejectment is altogether a fictitious remedy. ,7" 
Doe v. Jackson, 8 Eng. Com. Law Reps. 126. All the 
authorities cited by the counsel for the plaintiff, go no fur- 

ther than to establish the above doctrine. The plaintiff, 

being considered in a court of law, the tenant at will of 

Jacob File, File had a right, at his will and pleasure, to 

enter upon his own freehold. 1 Thomas’s Coke, 646-648, 

note D. And in this action of trespass quare clausum fre- 

git, he and his codefendant, (who entered with his permis- 

sion,) had in law a right to defend themselves, under their 

joint plea of “not guilty.” We think the verdict and 
judgment must be set aside, and a judgment of nonsuit 
entered. 


Per Curiam. Judgment reversed. 
ee 
DEN ex. Dem. JOHN DOBSON et al. vo. WILLIAM W. ERWIEN et al. 


If the defendant in an execution, places money in the hands of another per- 
son for the purpose of purchasing his own property, at a sale under the execu- 
tion, with an intent to defraud his creditors, and that person buys itand takes 
adeed from the sheriff, the defendant is still the owner of it, and another of his 

judgment creditors may, at law, subject it to the satisfaction of his debt, 
although the first execution be for a bona fide debt, and the sheriff who 
sold under it is not a party to the fraudulent contrivance of the debtor. 

The different jurisdictions at law and in equity, for the suppression of fraud, 
stated by Rurri, Chief Justice. 

The cases of Den. d. M'Kerall vy Cheek, 2 Hawks,343. Vick v.. Flowers, ] 
Murph. 321. And Brady v. Ellison, 2 Hay. 348, approved. 


Tis was an action of EyEecTMEnT, tried at Burke, on 
the last Circuit, before his Honor Judge Srranae. 

The plaintiff claimed title to the land described in the 
declaration, under a judgment and execution under which it 
was sold as the property of one Joseph Dobson, in the 
year 1812. The defendants proved that previous to that 
sale, a sale had taken place under another judgment and 
execution, at which one Nancy Young had purchased and 
taken a deed from the sheriff for the same land. The 
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Jone, 1836. plaintiff then proved, that at the time the land was sold 


Dossan 


v 
Eawin. 


under the former execution, Joseph Dobson was largely 
indebted, and intended to defraud his creditors, but that 
there was no collusion between him and the sheriff, or the 
plaintiff in that execution, although the money was fur- 
nished by Dobson, to Nancy Young, with which she paid 
for the land; that Nancy Young was the daughter of 
Dobson, and subsequently to the sale lived upon the 
land with him and his family. 

Upon this state of facts, the defendant contended that 
they were in law entitled to a verdict, and the plaintiff 
agreed that the ease might be considered as on a motion 
for @ nonsuit; and that the defendant need not bring 
forward other points, and evidence in the cause upon 
which they relied. His Honor was of opinion that 
although in equity Nancy Young might be held a trus- 
tee for Joseph Dobson, yet the legal title passed to her ; 
and that there was no interest remaining in Joseph Dob- 
son which could be the subject of sale under execution 
previous to the act of 1812 (Rev. ch. 830). In submission 
to this opinion, the lessors of the plaintiff suffered a non- 
suit, and appealed. 

Badger, for the lessors of the plaintiff. Ifa man has 
property liable to execution, it eannot be divested but 
by a bona fide application of it to the payment of his 
debys. 

The question here is, how far the common law can 
prevent fraud. The satisfaction of creditors by execution 
is derived from common law principles; and they must 
be wretchedly defective if such evasions as this can be 
permitted. The debtor has land and money, and can he 
by furnishing another person with his money to buy in 
the land exempt it from further executions? But it is 
said the proper remedy is in equity. There is only one 
class of cases that requires an application to a Court of 
equity, to wit, cases of equitable interest. But to hold 
that the property of a debtor may be bought in by his 
own money, proves not only that the common law is 
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defective, but that it furnishes a ready means of protecting Jovt, 1836. 
one’s property from payment of his debts. Dosson 
The Judge in the present case was misled by the case pyerw. 

of Guthrie v. Wood, 2 Eng. Com. Law, 430, or rather by 
the loose expressions of Lord ELLenporovuex who decided 
that case. That was the case of a trustee buying in 
an incumbrance, with other funds which he held in his 
hands belonging to the creditors. He purchased for the 
benefit of the creditors for whose use he held. He bought 
with the money of the creditors, and not that of the 
debtors. His purchase did not give him a title in his 
own right, but he held as trustee. The question was, 
whether a trustee had a right to purchase in the legal 
title for one creditor, to give him an advantage over 
another. In every case where there is any fraud, the 
transaction is void; otherwise no question could arise at 
law upon cases of fraudulent sales. The case of Kidd v. 
Rawlinson, 2 Bos. & Pul. Rep. 58, and other cases of that 
kind could not have arisen at law, if fraud drives the 
party into equity. There isa clear distinction between 
execution sales and sales between parties. The distinction 
is that in execution sales, the property has been truly 
applied in the payment of debts; but if a party sends 
his money to purchase his own property, the money and 
not the property has been applied. Here it makes no 
difference that the sheriff and creditor in the execution 
were honest. This is not a case for equity. The common 
law is, or ought to be, adequate to furnish a remedy. 
The common law is recognised in the statute of Elizabeth, 

‘which makes every act fraudulent, where creditors are 
delayed or hindered. 


Pearson, for the defendants.—The question is, whether 
the sheriff’s deed'transferred thejlegal title to Nancy Young. 
Such transactions are governed by the intent with which 
they are done, and not by the effect which they may pro- 
duce. Moore v. Collins,3 Dev. Rep. 133. The defendant 
in an execution, giving it a fraudulent effect, cannot avoid 
the sale. The case of Meuz v. Howell, | East’s Rep. 1, 


decides that all the parties must participate in the fraud, 
VoL. 1. 74 
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June, 1836. before the execution can be declared void. The case of 
Dosson Guthrie v. Wood, is relied upon for the defendants. 





v. 
Eawm. 


Rorri, Chief Justice.—It is yielded in the case stated 
in the record, that the whole of the money paid to the 
sheriff, was the money of Dobson, the debtor in the 
execution, and that the supposed purchase therewith by 
the daughter Nancy Young, and the deed taken by her, 
was upon a dishonest contrivance between those persons, 
to defeat, thereby, the father’s other creditors. Yet, 
these facts and intents to the contrary, notwithstanding, 
his Honor declared his opinion to be, that the sale and 
deed did not only apparently, but really, divest the estate 
in law, out of Joseph Dobson, and vest it in his daughter, as 
against the lessors of the plaintiff, and the creditors whom 
they represent. Under that opinion, the plaintiff was non- 
suited, and appealed. 

This Court cannot adopt the opinion of his Honor; but 
deems it erroneous. It seems to have been founded on the 
circumstances of the judgment and execution being for a 
just debt, and the good faith, on which the creditor and 
the sheriff acted. The sheriff is treated as the owner of 
the land sold, or, at least, as the authorised vendor, making 
a sale, deemed by him to be a true sale at the time; and 
it is thence inferred, that the sale must be valid, and his 
deed effectual. 

The Court does not view the subject in that light. We 
think the sale and conveyance to Nancy Young fraudu- 
lent and void within the act of 1715. In terms that 
statute includes suits, judgments and executions as well as 
feoffments, gifts, grants, and other alienations and convey- 
ances. The spirit and true construction of it extends 
to every possible art and device, by which a debtor aims 
to pass the title of his property from himself to another, 
to the intent to defeat or hinder his creditor. The inter- 
vention of the process of the law at the instance of a 
creditor, who is innocent of the guilty scheme, and 
ignorant that he is made subservient to its execution, can- 
not protect the intents on which the other parties acted, 
from investigation; nor confirm those parts of the transac- 
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tion by which those parties would reserve or acquire Juve, 1836. 
valuablefinterests. The creditor stands on his good faith. Dosson 
But the others cannot involve his innocence to purge their», ¥.y. 


bad faith, or to conceal it. The creditor was entitled to 
his own debt. He received the money and may retain it. 
The payment was right and is valid. But “ every act as 
well judicial as others, which, of themselves are just and 
lawful, being mixed with fraud and deceit, are, in judg- 
ment of law, wrongful and unlawful.” Fermor’s case, 3 
Rep. 77; and “a fraudulent estate,” [gained by one thus 
mixing fraud with what would be otherwise right] “ is 
no estate in the judgment of law. In the case before us, 
what did the law and justice demand? That the debtor 
should pay the debt; and, if he could not, or would not, 
that the sheriff should make it of his estate by sale. In 
fact the debt was paid. By whom? By the debtor, 
through the hands of his daughter, with the debtor’s own 
money. That is the reality of the case; and thus far 
being fair and proper, it stands. When the debtor and 
his daughter endeavour to give to that reality the appear- 
ance of another thing, namely, that the debt was not paid 
by the debtor, and with his money, but was paid by the 
daughter and with her money, advanced as the price of 
the land exposed to sale, they introduce falsehood and an 
injurious deception into the title set up by the daughter, 
which vitiates it. That part of the apparent transaction 
is delusive. As the money was the father’s and not the 
daughter’s, there was in truth no price and no sale, as 
between the father and daughter. The sale, which the 
creditor and sheriff thought they were making, was a 
mere fiction; and the mistake of those persons can- 
not impart to it actual existence. It assumed, indeed, 
the form of a legal sale and conveyance by the sheriff. 
But if the sheriff had known the truth, he would not have 
been obliged, and could not justly and lawfully have made 
the deed. He also was imposed on; and, surely, the 
authors of that deception cannot adduce it as a screen 
from animadversion by other persons, on whom the artifice, 
if successful, operates still more injuriously. That a deed 
obtained from a sheriff by deceit, is not good, and may be 
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Jone, 1836. impeached at law, was decided in the case of Den on 
Dosson demise of M'Kerall v. Cheek, 2 Hawks, 343. But this case 
Enwi. need not be put on that point. It rests upon the solid ground 


that, notwithstanding the form which it took, there was, in 
fact and in truth, no sale; and, consequently, the sheriff 
had no authority toconvey. It is a flagrant attempt to dis- 
guise, under the form of a sale by the law, an arrangement 
of the debtor’s property, made by himself, for his own 
benefit, or without any consideration, for the benefit of his 
child, -to the disappointment of his creditors. It is a per- 
version of the process of the law, to a purpose not intended 
by the law, but forbidden alike by it and by common 
honesty; the making a sale under it, to raise money, — 
which the debtor already had, which he had intended to 
apply, and which he did apply to the satisfaction of that 
very debt. The law would be false to itself, if the sub- 
stance of such a transaction could be secured from scrutiny 
by the shell of mere form, if it treated as a sale, made by 
its officer, under its authority, that which is, under the 
garb of such a sale, so palpably a voluntary disposition by 
the debtor himself, upon premeditated and preconcerted 
fraud between him and the pretended purchaser. 

The correctness of the foregoing general observations 
seems to us to be incontrovertible. Ifso, they must, we 
think, remove the difficulty which was felt in the Superior 
Court. Whatever may be the effect, as between them- 
selves, or those claiming under them by contract, of the 
form imparted by the debtor and his accomplice to the 
transaction, the law characterises it as “ feigned, covetous 
and fraudalent,” in respect of creditors, and enacts that it 
shall be“ utterly void, frustrate, and of no effect—the pre- 
tence, colour, and feigned consideration to the contrary 
notwithstanding.” ‘This principle being enacted by stat- 
ute, and the subject of the controversy being whether an 
instrument, which purports to pass the legal estate from 
the debtor, which was before in him, is valid or void, as 
being without or within the rule thus created, it seems to 
us to be essentially and necessarily within the jurisdiction 
of a court of law, to examine into the consideration and 
purposes of the conveyance, and if they should be found to 
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be those forbidden by the statute, to apply and enforce its Juve, 1836. 
enactments. This we had considered as settled law. The  Dosson 
position laid down by his Honor, implies, that such acon- ,” | 
veyance is necessarily valid at law, notwithstanding the 
intent stated, because a trust arose between the parties, 
which could be enforced in equity, and can be enforced 
there only. 

If there be a trust, the change of the jurisdiction must 
be acknowledged. But that takes for granted the very 
question in dispute; which is, whether the daughter 
gained any estate, out of which a trust could arise. 
That depends on the validity of the deed to her : and that, 
again, upon the intent and purpose on which she took it— 
into which it is competent to acourt of law to inquire. 
Taking it for granted, as was done in this case, that the 
intent was to deceive creditors, and that the money paid 
was the father’s, yet the sale and deed are binding between 
the father and daughter, both at law and in equity. The 
statute is express to that effect, and they are conclusive 
at law. It has likewise been long and uniformly held, 
that equity will not interfere between persons in pari 
delicto, nor enforce, between the parties, a secret trust 
arising out of a deed in fraud of creditors. Vick v. Flowers, 
1 Murph. 321. Brady v. Ellison, 2 Hay. Rep. 348. The 
debtor, himself, then, could not claim a reconveyance upon 
the foot of such a trust. It is not deemed a valid trust, fit 
to be executed in a court of equity. For the same reason, 
one claiming as a creditor of the debtor, could not insist on 
it, by way of affirming the alleged agreement, and asking 
the execution of the trust. The Court does not recognise 
any such trust for the purpose of enforcing it, as such, in 
favour of any person; because if it existed, it is covinous, 
and avoids the deed itself. A creditor cannot, therefore, 
be relieved upon a bill, which supposes the existence and 
validity of such a trust. If, indeed, there were a trust, 
which, as such, could be sustained in equity, it would be 
decisive of this question; because of a trust, independent 
of the act of 1812, (Rev. ch. 830,) the law takes no notice. 
So, on the other hand, if, as we think clear, there be no 
such trust, and relief in equity would be founded, not on it, 
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June, 1836. but on a ground entirely different, namely, the fraudulent 


Dosson 


v. 
Erwin. 


intent to withdraw the debtor’s estate from his creditors, 
the conclusion seems to be equally reasonable and certain, 
that the jurisdiction is, appropriately, at law ; and, if not 
exclusive, is, at the least, concurrent with that in equity. 
It is not doubted that equity may relieve against fraud. 
It is admitted, that against many frauds, redress can be 
had there only. In respect to that species now under con- 
sideration, against creditors, resort, before the statute, was 
necessarily had to equity, to get at property, of which the 
lagal title was never in the debtor; or such as is not tan- 
gible, and in the hands of another person, to the intent to 
withdraw it from creditors; or in a way that produces 
that effect. It is likewise a common equity in favour of a 
judgment creditor, who cannot otherwise obtain satisfac- 
tion by execution, to file a bill against the debtor and his 
alienee, alleging a fraud in the conveyance, and seeking a 
discovery of it from the defendants, and a declaration of 
it by the court, and relief by a decree for bringing the 
estate to sale, cleared of the cloud on the title. That isa 
subsidiary jurisdiction, not superseding that of a court of 
law, but rendering its process more effectual. A purchaser 
at sheriff’s sale may also in many, and, perhaps, in all 
cases, pursue his remedy in equity ; and that not only to 
perpetuate evidence of the fraud, but to have discovery 
and relief against it. An example may be stated in a pur- 
chase under execution against the cestut que trust, under 
the act of 1812, which does not oust the previous jurisdic- 
tion, though it treats the keeping the legal estate outstand- 
ing in a trustee, as a quasi fraud in the owner, and avoids 
the legal estate of the trustee. Another exists when the 
estate of the debtor was under a previous bona fide lease 
for a term not expired, or was originally a reversion, not 
yet fallen in, in which the fraud is not susceptible of imme- 
diate determination in ejectment, because the purchaser 
has no present right of entry. It has been questioned, and 
earnestly debated, whether a bill will lie by a purchaser 
under execution, of an estate in possession, or in which he 
got a right of entry, provided the opposing title be fraudu- 
Jeat ; the objection’ being, that the plaintiff might go to 
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law. The authorities do not put that point to perfect rest. Jone, 1836. 
The better opinion, however, seems to be, that in cases of  Dosson 


mere constructive fraud, and where the motives were 
honest, and the consideration meritorious, though not valu- 
able, the Chancellor will leave the party to his legal 
remedy, according to the strict law ; but that in all cases 
of actual fraud, equity will set aside the conveyance, 
though the plaintiff might maintain ejectment, and recover 
the possession. Bennett v. Musgrove, 2 Ves. 51. The very 
terms in which this rule is stated, admit the jurisdiction of 
a court of law. The relief in equity is different, and may 
be more beneficial than that given by the law. But the 
jurisdiction there is not assumed upon the ground, either 
that the subject is appropriate to the court of equity as a 
court of peculiar jurisdiction, or because that court pro- 
ceeds upon an interpretation of the statute, distinct and 
different from that given at law, placed on it in equity on 
a principle peculiar to itself, whereby the meaning of the 
lawgiver is supposed to be more truly discovered and 
upheld. On the contrary, it is entertained in equity, not- 
withstanding it exists in a court of law; and thus enter- 
tained, because such deceitful practices, dishonest in their 
concoction, progress and consummation, are so abhorrent 
to every tribunal of justice, that every tribunal hath 
authority, and is bound to relieve against them, according 
to their respective capacities, and methods of proceeding ; 
and because the relief peculiar to the court of equity, 
being final and conclusive, is more perfect than at law. 
Admitting, then, that the lessors of the plaintiff might 
have a decree in equity—which we do not undertake to 
determine ; yet it does not follow, that this action may not 
be maintained. This is not the case of a bona fide trust 
for the debtor, which a creditor is seeking to reach. For 
the reasons already given there is no trust at.all, judi- 
cially speaking, it lying altogether in personal confidence, 
and being infected with a turpitude, common to both 
parties, for which equity would repel the application of 
either. It may be here remarked, in passing, that if there 
were a trust, such as equity would support, that court 
could not help the lessors of the plaintiff, more than a 
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Jone, 1836. court of law could. For, although the judgment creditor 
- Doseow might have filed his bill for a sale under a decree, yet he 


See 


could not sell under a fieri facias, as a trust was not the 
subject of execution before 1812; and, consequently, the 
lessors of the plaintiff gained nothing by their purchase. 
The supposed relief in equity, not arising out of the 
jurisdiction of trusts, must therefore proceed on the ground 
of the fraud; that is, on the statute, which is construed 
alike in both courts. While, then, each court may give a 
different relief, it is thus‘seen that the rights of the parties 
depend in both upon the same questions, and that they are 
essentially questions of law. They depend upon the judg- 
ment pronounced by the statute upon the intents of those 
acts of the parties, under which Mrs. Young sets up title; 
if fair and honest, her estate is good, both at law and in 
equity: if covinous, it is “ no estate in judgment of law,” 
nor in equity. 

There is nothing in this case to prevent the trial of 
those questions at law. There is no subsisting term to 
stand in the way of the plaintiff’s entry. The estate of 
the debtor is not an interest originally acquired by him as 
a trust, upon a conveyance from a third person to his 
daughter as his trustee. But the estate was at one time 
in the debtor himself; and the daughter claims under 
several acts and instruments ; all together, however, con- 
stituting but one assurance, which purports to pass the 
estate of the father out of him to her. We cannot conceive 
a case proper for a court of law, if this be not. The whole 
controversy is as to the intent on which the father’s estate 
was parted with; and as to that, the conveyance, ‘no 
matter what its form, is not conclusive, but it may be 
proved aliunde. As the estate of the father was a legal 
one, and, if there was fraud, that estate still subsists 
unchanged, there must be a legal jurisdiction. We are 
not aware of any principle or adjudication in conflict with 
this course of reasoning. 

It has been supposed at the bar, that a distinction arises 
between a conveyance directly from the father, and one 
from the sheriff. It is imperceptible to the court. In 
reality, the conveyance is from the father, indirectly 
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through the sheriff. It gives to the dealing the semblance J°*® 1836- 
of fairness, but nothing more than the semblance. It Doxson 
does not make it fair, though it increases the difficulty of zw. 
detecting its unfairness; but when detected, that avoids 
this, as well as all other instruments, however solemn. 
There are numerous cases in the books, which clearly 
evince that no such potent efficacy is allowed to a sheriff’s 
sale. Of this class, Kidd v. Rawlinson, 2 Bos. & Pul. 59, 
is a leading one. The plaintiff purchased goods at the sale 
of a sheriff under execution, at the suit of another creditor, 
and left them with the former owner. The defendant 
afterwards sold them, and the plaintiff brought his action 
for the produce of the sale, as money had and received. 
Upon the authority of Edwards v. Harben, 2 Term Rep. 
587, it was contended, that the plaintiff’s title was fraudu- 
lent and void, because the possession did not accompany 
the title. The ready answer, if the doctrine now con- 
tended for be true, would have been, that the sheriff’s bill 
of sale was conclusive as to the legal title, and that it 
could be impeached in equity only. But that was not the 
one given. So far from it, the court said, the open sale 
upon execution, and the purchase by the plaintiff, not in 
satisfaction of a prior debt to himself, but for money paid 
by him, took the case out of the rule in Edwards v. Harben, 
and prevented the possession constituting per se a fraud. 
The case, however, was not for that reason, allowed to rest 
there. Lord Expon, who was then Chief Justice, put it fur- 
ther to the jury to say, whether the plaintiff purchased the 
goods with the intent of defeating any creditor of the 
former owner, the debtor. Upon a motion in bank for a 
new trial, that direction was approved by Lord Expon, on 
reconsideration, and by the other judges. It is obvious 
that the plaintiff ’s right to recover in that case was made 
to depend, not upon the fact that he derived title under 
execution at the instance of another person, and that the 
creditor and sheriff acted upon upright intentions, but 
upon the other facts, that he paid his own money, and 
purchased with good faith on his part, and took the bill of 
sale to secure himself, and not to defeat a creditor. 

There are many other cases of actions against sheriffs 
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June, 1836. for false returns, because they did not sell property which 


Dosson 


. 
Erwin. 


they had before sold under other executions, or for selling 
such property a second time; in none of which has the 
first sale been received as a conclusive bar per se at law, 
but the trials have proceeded on the inquiry in each of 
them into the good or bad faith of the purchase under exe- 
cution. 

The case of Guthrie v. Wood was relied on at the bar 
as an instance to the contrary; and it was admitted by the 
counsel that it was the only one, apparently of that ten- 
dency, that could be cited. The court cannot understand 
that case in the sense attributed to it, nor give it the appli- 
cation contended for. It seems to us to establish the prin- 
ciple we have already laid down. A debtor there made 
an assignment to a trustee for the payment of debts, which 
was not impeached. At the time there were demands 
against the assignor by executions and otherwise, which 
constituted liens on the goods; and under an execution 
the sheriff put up the effects for sale, and the trustee, with 


* a part of the trust money, purchased them, and left them 


with his assignor for a short time. A creditor, having a 
junior lien, claimed to be satisfied out of the same goods ; 
and the sole question was, whether he had the right, upon 
these facts, by themselves, and without any dishonest 
intent in the creditor, the sheriff, or. the purchaser at the 
first sale. It was, very properly, as we think, held that he 
had not. But it was not upon the ground that the purchaser 
was amenable only in equity, even if he had -bought with 
the debtor’s money. On the contrary, it was because the 
money was not the debtor’s, and the intent honest and 
lawful. If the assignment had been in trust for the donor, 
or the value of the effects had so greatly exceeded the 
debts secured as to show that the security of the creditors 
was colourable, the purchase would doubtless have been 
held fraudulent. But in truth the case was nothing more 
nor less than that of an assignee in trust, not for the 
assignor, but for just creditors, buying with a part of the 
trust fund, on which there was no lien, other parts on 
which there were a prior and posterior lien. The prefera- 
ble lien was entitled to the first satisfaction, and a sale 
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under it passed the property necessarily freed from the: Jone, 1836. 
other. If the sale was fair and open, it was the business. Dos on 
of him who had the junior lien to see that the sale produced py. 
enough to satisfy both, or else he must lose the benefit of 

his own. The trustee, as against him, might buy as any 

other person. He owed no duty to him, which obliged 

him to render that lien effective ; but he did owe the duty 

to his cestue que trusts, to prevent, if he could, any sacri- 

fice of the effects, and to extinguish all liens on them, at as 

little cost as, fairly, he could. He meditated no fraud on 

the creditor, and did not buy for the debtor’s benefit, nor 

with his means. He purchased with money legally his 

own, but equitably that of the creditors, for whom he was 

trustee, and to whose use his purchase enured. The pur- 

chase was protected, not because any bad faith that might 

have entered into it was not examinable at law, but only 

in equity ; but because there was no bad faith, and there- 

fore the transaction ought to stand both at law and in 

equity. The case was decided on its merits, and not on 

the form of the title or of proceeding. 

In the opinion of the Court, the remedy at law is open 
to the plaintiff; and the case stated constitutes a flagrant 
fraud which entitles the plaintiff to a verdict. The intent 
is stated as a fact; as is, also, that the whole price paid 
by the daughter was in the father’s money. Either of those 
facts is destructive of her title. 

The Court must not be understood as laying it down, 
that a person cannot advance money by agreement witha 
defendant in execution to satisfy the debt, but that the 
sheriff shall proceed to a sale, and the advance be made 
as upon a purchase at the sale. We have no doubt of the 
affirmative. The whole is then done in good faith, and the 
conveyance is taken honestly as a security for the money 
then advanced, with a trust resulting, of course, to the 
former owner. Nor do we think the case is necessarily 
different, if a part of the debt be advanced by the debtor’s 
friend, and the rest by the debtor himself. Such a case 
depends.on the actual intent. If there be no falsehood, 
but open dealing; and the funds of the debtor being insuf- 
ficient, a sale is necessary at all events, the lender may 
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Jone, 1836. properly purchase, and take a deed to secure his demands. 


Dosson 


v. 
Eawin. 


Such was the case of Hawkins v. Sneed, 3 Hawks, 149. 
But if there be actual fraud; if the purchaser, with the 
debtor’s money in his hands nearly to the amount of the 
debt, buys, paying only a small proportion of his own, 
and, by collusion with the debtor, takes a deed with the 
intent to claim the estate absolutely against other creditors, 
his own advance could be made but to give colour to the 
transaction, and could not rescue it from the legal conse- 
quences of the corrupt combination supposed. The judg- 
ment must be reversed and a new trial ordered. 
Per Curtam. Judgment reversed. 


i 


DEN ex Dem. WILLIAM T. SUTTON et al. v. JOHN A. SUTTON. 


The deed of a feme covert is void at common law, and can only be effectual 
when taken according to the acts of 1715 and 1750 (Rev. ch.3 and 50.) By 
those acts the deed is to be first proved as to both husband and wife, and 
then her private examination is to be had either by a judge, or in the 
County Court ; and when her examination preceded the probate, the deed 
was held to be inoperative. 


‘Tis was an action of eyecrment, upon the trial of 
which, &t Bertie, on the last Circuit, before his Honor 
Judge Dick, the jury returned a special verdict, the mate- 
fial facts of which were as follows. Mary Sutton was 
seised in fee of the lands described in the plaintiff’s decla- 
ration when she intermarried with John E. Wood. On 
the 19th day of June, 1821, the said Mary, with her hus- 
‘band, executed and delivered to one Joseph S. Pugh, a 
deed intended to convey, and expressed in apt and suffi- 
cient werds to convey, and which did convey, the said 
lands, in fee simple, to the said Pugh, if the said deed was 
sufficiently proved and authenticated to operate in law 
upon the estate of the said Mary in the said lands. The 
said deed was attested by three subscribing witnesses, and 
upon it appeared the following endorsements: Ist. An 
affidavit before the clerk of the Superior Court of Law for 
Bertie County, made by the attending physician of the 
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said Mary, certifying that she was “so indisposed, weak, Juve, 1836. 
and infirm of body and health, as to be utterly incapable Svurrox 
to travel to any one of the judges of the Supreme Court, gon oy, 
or judges of the Superior Courts of Law and Equity of 
the said state, to be privately examined,” &c. 2d. An 
order from one of the judges of the Superior Courts of 
Law and Equity, to the clerk of the Court of Pleas and 
Quarter Sessions for Bertie County, commanding him “ to 
issue a commission to two or more persons properly quali- 
fied, empowering them, according to the form prescribed 
by law, to take the examination of the said Mary,” &c. 
3d. The commission issued by the clerk in pursuance of 
the above order. 4th. The return made by the commis- 
sioners, that they had “attended and taken the private 
examination of Mrs. Mary Wood, wife of John E. Wood, 
touching and concerning her having executed the within 
deed to Joseph S. Pugh, and upon the examination of the 
said Mary Wood, privately and apart from her husband, 
the said John E. Wood, we find that the said Mary Wood, 
executed the said conveyance freely,” &c. All the above 
endorsements bear date in June, 1821. The 5th bore date 
of August term, 1821, Bertie County Court, and was in 
the following words: “This deed from John E. Wood 
and his wife Mary, to Joseph S. Pugh, with the commis- 
sion and private examination of the said Mary, was 
returned to this Court and ordered to be registered.” 
(Signed,) “ E. A. Ruopes, Clerk.” A 6th endorsement, 
bearing date at Bertie County Court, November Term, 
1835, was in the words and figures following: “ This deed, 
from John E. Wood, and Mary his wife, to Joseph S. 
Pugh, was proved in open court by the oath of William 
Morning, the subscribing witness thereto, and ordered to 
be registered. (Signed,) Jonn S. Tayuzor, Clerk.” On 
the 18th of October, 1821, Joseph S. Pugh executed and 
delivered to John E. Wood a deed for the same lands. 
Mary Wood died in 1822; and the lessors of the plain- 
tiff are her heirs at law. John E. Wood died in 1834, 
leaving the defendant one of his heirs at law, who was in 
possession of the premises described in the declaration at 
the commencement of the suit. His Honor heing of 
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Joxz, 1836. opinion that the deed from John E. Wood and his wife, 


Sutton 


Sutton. 


Mary, to Joseph S. Pugh, was not executed in due form of 
law to pass the lands therein mentioned to the said Joseph, 
directed judgment to be entered upon the verdict for the 
plaintiff; and the defendant appealed. 

Iredell and Badger, for the defendant, contended—that it 
was sufficient for the transfer of the wife's estate, if all 
were done which the law required, notwithstanding it 
were not done in the order of time specified: That the 
law required the wife’s interest to be protected, and if it 
appeared that such had been done, it was sufficient. They 
then endeavoured to distinguish this case from that of 
Burges and wife v. Wilson, 2 Dev. Rep. 306. 


Kinney, for the plaintiff, argued—that the affidavit upon 
which the order of the judge was made, was insufficient, 
as it only stated the inability of the wife to travel to one 
of the judges of the Supreme or Superior Courts, and not 
also to the court of the county where the land was situate. 
He also contended that the deed of a feme covert was 
void at common law, and the statute giving the authority 
to make a deed must be construed strictly. 


Gaston, Judge.—This Court approves of the decision 
made in the Superior Court, that the deed set forth in the 
special verdict as executed by John E. Wood and wife 
Mary to Joseph S. Pugh, was not executed in due form of 
law to pass the estate of Mary Wood. A feme covert 
has no capacity at common law to make a deed, and an 
instrument purporting to be such is void, unless it be 
accompanied by the ceremonies prescribed by our acts of 
Assembly authorising femes covert to convey land. It is 
unnecessary to inquire whether the provisions therein 
made for the protection of the wife are effectual or not. 
The courts of justice are bound to support them, and dare 
not substitute other provisions in their stead. Under 
these acts the private examination of the married woman, 
and her acknowledgment of the voluntary execution of, 
or voluntary assent to the deed, is indispensable. The 
examination must ordinarily be had before a judge, or in 
the Court of Pleas and Quarter Sessions of the county. 
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This authority of the judge or the Court cannot be dele- Jone, 1836, 
gated at pleasure. In certain defined cases, however, Sorron 
the acts authorise a commission to issue, and when such Pe 
a commission has regularly issued, an examination before 

the commissioners, regularly taken, certified, and returned, 

has then the efficacy of an examination before the judge 

or in open court. These cases are, when the convey- 

ance shall have been acknowledged by the husband or 

proved by the oath of one or more witnesses, before the 

judge or the County Court, and it shall be represented 

to the judge of the Court that the wife is a resident of 

another County, or is so infirm or aged that she cannot 

travel to the judge or County Court to make her acknow- 
ledgment. We do not assent to the argument that the case 

of infirmity must be such as to disable her as well from -_ 
travelling to the Court as to the judge. The acts autho- iolenant 
rise a personal examination before the judge or the Court, — 
and authorise either the judge or the Court, when the County 
infirmity is sach as to forbid such a personal examination, pe hg 
to cause the same to be done by a commission. But we may. upon 
cannot get over the objection that no power is conferred poy',53t* 
on either the Judge or the Court to order a commission, wife’s ina- 
until the conveyance has first been acknowledged by the re Aa “ 
husband, or proved by the oath of one or more witnesses. oe 
The language of the statutes is plain, and it is our duty to issue a | 


give full effect to it. The judgment below is affirmed. commis. 
Per Curio. Judgment affirmed. — it. 
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DEN ex dem. JOHN DOBSON v. WILLIAM MURPHY. 


A memorandum signed by a deputy sheriff, setting forth that he had, at the 
request of the sheriff, sold a certain tract of land at a particular time upon 
a certain execution, is not admissible as evidence of the sale, nor of any 
other fact, unless he is dead. But upon a question whether the sheriff's 
deed, purporting to be executed in pursuance of such sale, was fraudulent, 
it may be admitted for the purpose of showing merely upon what infor- 
mation the sheriff proceeded to execute a deed for land which he had not 
himself sold. : 

A sheriff's deed fairly executed at any time after the sale, has relation to the 
sale, and operates to pass the title from that time. And if everything else 
be regular and fair, the law will raise no presumption of fraud, against the 
deed merely because it may be ante-dated to the time of the sale. 

According to the English rule, a vendee under the sheriff, when a stranger to 
the suit in which the execution issues, is not obliged to show a judgment, — 
but only the execution; but if the vendee be the plaintiff in the suit, he 
must also show a judgment. But in this state, a purchaser at an execution 
sale, must show a judgment, as well as an execution: and if the execution 
be not warranted by the judgment, the sale will not avail to pass the title. 

To constitute colour of title, there must be some written document of title 
professing to pass the land, which is not so obviously defective, that it 
could not have misled a man of ordinary capacity. Hence a sheriff’s 
return of a sale upon a_//i. fa. is not colour of title, for that is not understood 
by any man of ordinary capacity, as either passing or professing to pass 
a title. 


Tuts was an action of esyecrment, tried at Burke, 
on the Spring Circuit of 1835, before his Honor Judge 
Serre. 

Both parties claimed under one Joseph Dobson, the 
father of the lessor of the plaintiff; and the plaintiff 
having made out his case, the defendant set up title under 
a judgment and execution against Joseph Dobson, and a 
sheriff’s deed for the land in controversy. The judgment 
given in evidence was rendered at April Term, 1809, of 
Burke County Court, in favour of one Robert Williamson, 
for the sum of sixty-six pounds and costs. An execution 
issuing thereon, and corresponding therewith, was then 
shown, bearing teste of July Term, 1809, on which there 
was a return by the sheriff, that the sum of ten pounds 
had been raised by a sale to William Murphy. Another 
execution, being the one under which it was alleged, the 
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land in controversy was sold to the defendant, was then June, 1836 
shown, tested of July term, 1810, for the sum of “sixty- Dosson 
seven pounds, three shillings and sixpence, a balance of yyeruy. 


judgment, and three shillings and nine pence for costs.” 
On the last execution was an endorsement of a levy by the 
sheriff, and of a sale, in the following words: “ The above 
mentioned land, sold on the 28th Oct. 1810, or all Joseph 
Dobson’s claim to the same—highest bidder, William 
Murphy. E.Saarrz, D. S.” A certificate of the sale, 
signed by Sharpe, who was a regular deputy of the sheriff, 
was given to the defendant, in the following words: 
“ This is to certify, that I sold to William Murphy a 
tract of land of one hundred acres, lying on the creek 
joining Seth Hyatt and Joseph Dobson, including John 
Montgomery’s old mill place, sold at the suit of Robert 
Williamson to the use of William Murphy v. Joseph 
Dobson, sold at the October Court, 1810.” It was proved 
by Raburn, the sheriff, that he was not present at the sale: 
that after making the levy, he placed the execution in the 
hands of Sharpe, his deputy, and upon his return, after a 
short absence, from the country, received from the defen- 
dant the certificate, which he knew to be in the hand- 
writing of his deputy, and promised the defendant that he 
would make him a deed, but neglected to do so until 
many years afterwards. This certificate was objected 
to by the plaintiff’s counsel, as nothing more than a 
naked statement by Sharpe in writing, but was received 
by the court, upon the sheriff.’s swearing that he received 
and recognised it as the act of his deputy: it was further 
objected to, because the sheriff’s recognition could not be 
by parol, but this objection was also overruled. A deed 
from the sheriff, bearing date the 28th day of October, 
1810, and reciting an “execution issuing from the Court 
of Burke County, against Joseph Dobson, Sen., for the sum 
of twenty dollars, that Robert Williams received, &c. ;” 
and also that he, the sheriff, “ did seize and sell the land, 
&c.,” was then given in evidence by the defendant. Upon 
this, the plaintiff proved by the subscribing witness to the 
deed, that it was executed some short time before Christ- 
mas, in the year 1827 : that Raburn and one Sherill, the son- 
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Jone, 1836. in-law of the defendant, and tenant in possession, came 


Dosson 


». 
Morpray. 


to his house, and desired him to witness the deed: that he 
expressed a wish to read it over, but Raburn said it was 
a sheriff’s deed that he ought to have made long ago, as 
sheriff of Burke County, but said nothing about its being 
antedated; and that he, the witness, attested it without 
knowing the date; and that all this took place in Hay- 
wood County, where Raburn then resided. The defen- 
dant then proved by Raburn, that at the time of the exe- 
cution of the deed, he was called upon by Sherill, as agent 
of the defendant, to make it: that he had before him the 
certificate above referred to: that he thought it was right 
to date the deed at the time it ought to have been made ; 
and that he handed over the certificate to be kept with 
the deed, as in explanation of its date: he further swore 
that he executed the deed as sheriff, by virtue, and in 
pursuance of the sale that had been made, under the 
judgment and execution above referred to, and that he had 
recognised the act of his deputy. This deed was objected 
to as improper evidence, because it did not appear on 
its face to be made in pursuance of the sale under the 
judgment and execution above-mentioned ; and because it 
was procured to be antedated by the defendant or his 
agent mala fide, and could not therefore be set up so as to 
relate to, and make the title good from, the sale. The 
defendant proved further, that he had been in the adverse 
possession of the land from the year 1815, more than seven 
years before the bringing of the suit. 

Upon this evidence, the defendant insisted, Ist. That he 
had made out a good and valid title. 2ndly. If the sheriff's 
deed should not be considered good to pass the title, yet his 
title was valid, by his possession under colour of title, 
and that he had colour of title, either by the levy, 
sale, returm*of sale, and certificate above mentioned, 
or by the relation of the sheriff’s deed. His Honor 
instructed the jury, “that it was a general rule, that 
deeds took effect only from the delivery, but that in the 
case of a sheriff’s deed, where the lands were fairly 
and honestly sold by him, or his legal deputy, under a 
valid judgment and execution; and a deed was fairly and 
honestly executed by the sheriff, in pursuance of such 
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sale, the deed had relation to and passed the title from the Jove, 1836. 
sale, and might, therefore, be said to take effect from the Dozson 
sale.” It was then left to the jury to ascertain from the yoerny, 
evidence, whether the sale of the land was fairly and 
honestly made or not; or whether the deed executed by 

the sheriff to the defendant was fairly and honestly, or 
fraudulently done, with instructions, that if they were of 

opinion that either the sale or execution of the deed was 
fraudulent, the purchaser acquired no title under them. 

He further instructed the jury, “that the endorsement 

made by the sheriff of his levy, and the endorsement made 

by his deputy, of the sale under the execution, were colour 

of title from the time the sheriff recognised the sale and 

returns of his deputy;” and it was left to them to say, 
whether the sheriff did recognise the sale and return of his 

deputy, and when. ‘His Honor also charged, “that a 
sheriff’s deed, void for irregularity, did not have relation 

to the sheriff ’s sale as colour of title.” The defendant had 

a verdict and judgment, and the lessor of the plaintiff 


appealed. 
D. F. Caldwell and Devereux for the plaintiff. 


Pearson for the defendant. 


Gaston, Judge.—The first question in this case arises 
on the admissibility of certain testimony. The defendant 
offered inevidence a paper writing signed by E. Sharpe, 
deputy sheriff, setting forth, that at the October Court, 
1810, at the request of the sheriff, he had sold to the defen- 
dant the tract of land in controversy on an execution, at 
the instance of Robert Williamson, to the use of the defen- 
dant, against Joseph Dobson. The plaintiff objected to 
the reception of this instrument as evidence, but the Court, 
nevertheless, admitted it. The record does not show dis- 
tinctly the purpose for which the evidence was offered. It 
seems to us, that it was not proper evidence of the fact of 
the sale, or of the truth of any of the matters therein 
declared. Offered for any such purpose, it conflicts with 
the general rule, that the oral or written assertion of no 
man is evidence of the truth of the fact asserted ; and it is 
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Jonr, 1836. not brought within the range of any of the exceptions to 

Desson that rule, which necessity or policy has established. If it 

Moseny, had appeared that Sharpe was dead, then it might have 

been admitted as the declaration of a fact, in the regular 

course of business, by one who possessed peculiar means of 

knowing the fact, and who laboured under no temptation, 

bias or influence, to misrepresent it. But as the case does 

not state that Sharpe was dead, we must suppose him 

alive: and surely his declaration on oath in open court, in 

regard to the fact of the sale, was greatly to be preferred 

to any certificate he had given about it. This writing was 

not in the nature of any of those formal and authentic tes- 

timonials, made by persons entrusted with public authority ; 

which, to the extent of that authority, are viewed by the 

law as public documents, and are evidence, more or less 

conclusive against all, of the matters thereby certified. It 

is not an act purporting to be official, like a return upon a 

writ, and if it were, the sheriff’s deputy is not known to 

the law as a public officer. Holding v. Holding, 2 Car. 

Law Rep. 440. M'Murphey v. Campbell, 1 Hay. 181. 

Where tes- State v. Johnson, Ibid. 294. We think, however, that it 

timony — was admissible testimony, merely to show upon what infor- 

for one pur- mation the sheriff proceeded to execute a deed for land 

. Pose, but which he had not personally sold; and as thus throwing 

another, flight on a matter which was greatly disputed—the good 

nde ag or bad faith of that transaction ; and that being admissible 

—_— to, for that purpose only, the jury should have been instructed 

but poe in. not to regard it as evidence for any other. The case does 

ry peo not show that any instruction was prayed for, in regard to 

was prayed the effect of this evidence, nor state what instruction, in 

= nea fact, was given respecting it. If there had been cause of 

pear for exception to the charge of the court, in relation to this 

he geal matter, it should have been taken. Although apprehensive 

—_ a - that it may have been used for a purpose not legitimate, 
a recep. we cannot hold for error its mere reception. 

—— The plaintiff has no just cause of complaint against that 

be assigned part of the Judge’s instruction which advised the jury, 

for error. that where a sale is made under a valid judgment and 

execution, and a deed is subsequently executed, and such 

a sale and deed are fair, the deed has relation back to the 
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' 
sale, and operates to pass the title from that time. We Jone, 1836. 


consider this as unquestionable ; and if every thing else be 
regular and fair, we think the law raises no presumption 
of fraud against the deed, merely because it bore date as 
of the time of the sale. It is certainly most correct, that 
all instruments should correspond with the precise facts of 
the transaction, which they testify, as far as legal forms 
will permit ; and the antedating of a deed, which operates 
from its delivery, is a circumstance well warranting a sus- 
picion of unfair intent. But the sheriff’s deed, in this 
case—supposing the judgment and execution valid, and the 
sale fair— would operate alike from the sale, whatever the 


“4 date given to it, and whether made by him in office or out 


of office. But however unexceptionable this part of the 
instruction may be, the facts did not warrant a verdict for 
the defendant, unless his title was perfected by possession. 
The judgment and execution are set forth, and the execu- 
tion is not supported by the judgment. We understand 
the English rule to be, that a vendee under the sheriff, 
when a stranger to the suit in which the execution issued, 
is not obliged to show a judgment, but obtains a sufficient 
title under the execution ; (Doe ex dem. Batten v. Murless, 
Sel. 110,) but that if the vendee be the plaintiff in the suit, 
he must also show a judgment. Doe ex dem. Blund v. 
Smith, 2 Stark. Cas. 199; 3 Eng. Com. Law Rep. 312. 
Burton v. Cole, Car. 443. In this state, however, it has 
long been settled, that a purchaser at an execution sale, 
must show a judgment as well as an execution. Unless the 
execution be warranted by a judgment, it will protect the 
officer, but will not avail to operate a transfer of the 
defendant’s property. The judgment offered in evidence, 
was rendered at the April term, 1809, of Burke County 
Court, for the sum of sixty-six pounds, and costs. An exe- 
cution is shown, corresponding with this judgment, tested 
of the July term, 1809, on which there is a return by the 
sheriff, that the sum of ten pounds has been raised by a 
sale to William Murphy; and then is shown the execu- 
tion under which it is alleged the sale of the land in con- 
troversy, was made to the defendant, tested of the July 
term, 1810, for the sum of “sixty-seven pounds, three 
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ah 
“592 
Joxe, 1836. shillings and six pence, a balance of judgment, and three 
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a shillings and nine pence for costs.” A judgment for sixty- 
Muaray. 8iX pounds gives no more validity to an execution for sixty- 


seven pounds, three shillings and six pence, than a judg- 

ment for six pence to an execution for a thousand pounds. 
As the verdict for the defendant would be against law, if 
founded on this part of the case, we must presume that it 
was rendered for him, in conformity to the Judge’s instruc- 
tions on the effect of his continued possession. This 
imposes on us the necessity of examining the correctness of 
his Honor’s charge in relation thereto. 

On this point the Judge charged, that the return made 
by the sheriff of his levy, and the indorsement made by his 
deputy of the sale under execution, were a “colour of 
title,” from the time the sheriff recognised the sale as his; 
and further, that the sheriff ’s deed, if void for irregularity, 
did not have relation back to the sale to constitute colour 
of title. This Court is of opinion, that in the first part of 
this instruction there is error. 

One of the members of the Court, the Chief Justice, 
yields to this opinion with much hesitation. He is disposed 
to hold that any written evidence, accompanying a posses- 
sion, showing the character of that possession to be 
adverse, and on a claim of title, indicates a sufficient 
colour of title under the act of 1715. But the other mem- 
bers of the Court are satisfied that at this day, it is not 
permitted to give such a liberal interpretation to the act. 
They believe that it would be at variance with the spirit, 
if not the letter of numerous adjudications. These seem 
to have settled that no claim of a title set up under the 
alienation of another, is sufficient to warrant the claimant 
in alleging that he settled upon the land under a colour of 
title, with a fair expectation of enjoying it, as his own, 

nless it be made to appear that he had some written 
ocument of title, professing to pass the land, and 
ne not so obviously defective, that it could not have mis- 
a man of ordinary capacity. Such was decidedly the 
inion of the late Chief Justice Henperson, on the second 
ring of the case of Tate and Southard, (see 3 Hawks, 
119), although he had intimated in the former hearing, 
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what we are not aware had been intimated by any other June, 1836. 
Judge, that possibly a sheriff’s return of a sale on a fi. fa. Donson 
might be sufficient colour of title. We hold it clear, that yo. uy. 
such a return does not profess to pass a title, and is not 
understood by any man of ordinary capacity, as either 
passing, or professing to pass a title. Not feeling entire 
confidence that his impression could be reconciled with the 
adjudications, and expressed opinions of our predecessors, 

and joining in the anxious wish that, so far as any preci- 

sion has been given to this perplexing subject, it may be on 
preserved inviolate; our brother Rurrin does not press riff’s deed 
this hesitation to the length of a dissent. And the judg- 4°°s™t 


evidence an 


ment on this, as on all the other parts of the case, is actual sale 
unanimous. We are not certain, that we correctly a 


apprehend the meaning of the Judge in the last part of the it cannot be 


charge, wherein he denies any efficacy by relation to a mg ay 
sheriff ’s deed if “void for irregularity.” We are not —. 
aware of any irregularity attributed to it other than fraud, was an 
and we decidedly hold, that if, in truth, it were fraudulent, srcsutin 
that is to say, did not evidence an actual sale under an sheri 
execution, it could not be connected with that execution. Po"? i¢ 


But if there was an execution which gave power to the under that 
execution a 


sheriff to make a levy on the land in question, and if, ¢;. calc be 


under that execution, a fair sale was made by authority porne ~ 


of the sheriff, and the purpose of the deed is to authenticate the sheriff, 
that transaction, then we hold that the sheriff’s deed is an¢ the 
but the consummating ceremony of that transaction, and the deed is 
makes it operate as from the sale, whether it thereby, in ‘ miient- 
law, transfers, or only professes to transfer, the title in the transac- 
thing sold. It is like a bargain and sale, which must be pete 
enrolled before it can have any efficacy, but if enrolled in from the 
due time, gives title or colour of title, as the case may be, Ss tiieor 
from the time of its execution. — of 
The judgment must be reversed, because of misdirection 
with respect to profession and colour of title, and a new 
trial had below. 


Per Contam. Judgment reversed. 
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WILLIAM NOLAND v. RUSSELL M‘CRACKEN. 


Instruction to a jury, that they were bound to believe a witness who was 
uncontradicted and unimpeached, whose story was credible, and in 
whose manner there was nothing to shake their confidence, is erroneous ; 
because, from his connection with the parties, or the subject in controversy, 
and other similar circumstances, they might properly disbelieve him. 


Trover for a horse, .tried at Haywood, on the last 
Circuit, before his Honor Judge Srrance. 

The plaintiff’s case was made out by the testimony of 
one Davis, who proved, that being about to visit the state 
of Tennessee, the plaintiff gave him a note for thirteen 
dollars, upon a person resident there, and requested him to 
collect, and in the event of receiving the money, to buy 
for him, the plaintiff, a horse; the plaintiff engaging to 
repay to the witness any money over and above the money 
received, or the note which the horse might cost: that he, 
the witness, received the amount due upon the note, and 
purchased a horse, at the price of fifty dollars, of which 
he paid ten dollars in cash, and gave his own note for the 
balance: that he, the witness, acted throughout as the 
agent of the plaintiff, although he did not disclose his 
agency: that immediately upon his return, he delivered 
the horse to the plaintiff, who paid him the difference in 
money. The horse continued in the possession of the 
plaintiff, some time, when he was seized and sold under an 
execution against the witness, and was purchased by the 
defendant. The witness Davis was proved to be involved, 
but was not otherwise impeached and contradicted. — 

His Honor instructed the jury, that if they believed the 
witness, the plaintiff was entitled to their verdict; and 
“that when a witness was heard by a jury, who was 
neither impeached nor contradicted, whose story was 
credible, and in whose manner there was nothing to shake 
their confidence, they were bound to believe him.” 

The connsel for the defendant requested His Honor to 
inform the jury, that an execution from a court of record 
bound chattels from the teste ; but his Honor thinking the 
instruction irrelevant to the case, refused to give it. 
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A verdict was returned for the plaintiff, and the defen- Juve, 1836. 
Notanp - 


dant appealed. 
Gwinn, for the defendant. 
No counsel appeared for the plaintiff. 


Gaston, Judge.—To enable us to judge of the correct- 
ness of the instruction which is called in question by the 
appellant, it is necessary to consider it in connection with 
the facts in controversy, and the testimony submitted to 
the jury, so far as we can collect them from the very 
compendious statement spread upon the record. The 
plaintiff claimed the horse in question, as having been 
purchased by him, through the agency of his witness 
Davis, while the defendant set up title thereto under 
a purchase at execution sale, as the property of the said 
Davis. We must understand, then, that the main question 
in dispute was, whether the original purchase was made 
by the witness for himself, or as the agent of the plaintiff. 
His testimony was positive, that he bought for the plain- 
tiff, and he was not contradicted by opposing testimony, 
nor was his credit assailed, as having given a different 
account of the transaction, or as being a man of bad cha- 
racter. But there were circumstances attending the case, 
indicating a connection of the witness with the parties 
and with the subject-matter, which, the appellant in- 
sisted, impaired the credit due to his testimony. One of 
the parties was his alleged principal, and the other repre- 
sented his judgment creditor. He was shown to be 
“ involved.” When he made the purchase, he did not 
disclose his agency, according to his own statement. He 
paid an inconsiderable part of the price with money 
which he had collected for the plaintiff, and gave his own 
note for the residue ; and when he delivered the horse to 
the plaintiff, he was repaid the amount for which he had 
made himself personally liable. The weight of these cir- 
cumstances might depend much on the degree of the wit- 
ness’s embarrassment, whether it reached insolvency, or 
but slightly affected his pecuniary credit: alsoon the fact, 
whether the execution upon which the horse was sold, or 
any other execution was or was not hanging over him, at 
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Jowe, 1836. the time of the purchase or delivery of the horse ; and also 
Notann in the mode in which he was repaid for the advance of his 


M‘Cuac. credit, whether in money or in property, or in the discharge 
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of an existing debt. Of the weight of these circumstances, 
we have neither the means nor the authority to judge; but 
we cannot avoid seeing that they were circumstances fit 
to be considered and weighed by the jury. 

The judge charged, that if the witness was believed, 
the plaintiff was entitled.to a verdict. The propriety of 
this part of the charge cannot be questioned. His Honor. 
then instructed the jury, “ that when a witness was heard 
by a jury, who was neither impeached nor contradicted, 
whose story was credible, and in whose manner there was 
nothing to shake confidence, they were bound to believe 
him.” Our difficulty lies in ascertaining from this lan- 
guage, what was the real information communicated to 
and received by the jury. The term “credible,” as ap- 
plied to a witness, has a legal and well-defined meaning : 
it means, deserving of confidence. But as applied to a 
“story,” it may signify worthy of belief, or probable, only, 
or barely not incredible. It was not used by his Honor in 
the first sense, as it would be absurd and indecent to sup- 
pose, that the jury were instructed, that they were bound 
to believe what they found worthy of their belief. We 
can scarcely understand it to have been used in the second 
sense, as there was no reason to doubt, but that they 
would believe what had been testified by any witness, 
which had not been shown to be untrue, and which also 
appeared to them to be probable. A rule was laid down 
by the Court for the guidance of the jury, on the only mate- 
rial question, whether the witness should be believed or 
not; and we apprehend that by men of plain sense, it 
would be understood as importing, that in law, they were 
obliged to find a verdict conformable to his testimony, as 
he had not been impeached or contradicted, unless his 
story was incredible, or his manner of testifying exception- 
able. We are the more inclined to adopt this construction, 
because of the refusal to give the instruction prayed for, 
as to the lien of the fiert facias. If the circumstances 
before referred to were of any importance, then probably, 
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(we cannot say positively, for the teste of the execution in Jvn#, 1836. 
question is not set forth in the case,) the instruction Notanp 
prayed for was relevant, as tending to show the pressure M‘Caac- 


on the witness at the time of the transaction; but if they 
were utterly disregardcd—if in law they could not operate 
against his positive, unimpeached, and uncontradictory 
estimony, then clearly, an inquiry into the lien of the 
executions, was altogether irrelevant. 

Thus understanding the instructions, we are of opinion, 
that it is erroneous. The circumstances before referred 
to, may have weakened or destroyed the confidence of the 
jury in the veracity of the witness. Whether they ought 
to have this effect, it was for them and them only to de- 
cide. They are the competent and exclusive judges 
whether human testimony be inconsistent with the opera- 
tion of those common principles which regulate human 
conduct. If thus believing, they do not in their con- 
sciences actually assent to it, there is no rule of law which 
compels them to yield to it an official faith. While the com- 
petency of witnesses and the relevancy of testimony are 
made the exclusive subjects of judicial cognisance, the 
credit of witnesses and the sufficiency of their testimony, 
are as exclusively matters for the determination of the 
jury. Thus it was by the common law. But it is, if 
possible, more emphatically so under the statute, which 
declares it “ unlawful for a judge, in delivering a charge to 
the petit jury, to give an opinion whether a fact be fully 


or sufficiently proved, such matters being the true office 


and province of the jury.” 

It is possible, notwithstanding our endeavours to ascer- 
tain the precise meaning of the charge, that we have mis- 
understood it. We have often cause to lament that the 
“ statements,” which accompany our transcripts are rather 
rapid sketches than full representations of what occurred 
below, and of what we are called upon to revise. Extreme 
brevity can scarcely fail to produce obscurity. 

The judgment of the Superior Court of Haywood is to 
be reversed, with instructions to award a new trial. 

Per Curiam. Judgment reversed. 
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ACCORD AND SATISFACTION. 
1. A plea of accord and satisfaction, 
must aver an acceptance by -the 
plaintiff of the thing agreed to be 
given in satisfaction. State Bank 
v. Littlejohn. 565 
2. A parol agreement cannot be re- 
ceived to support a plea of an 
accord, to an action of debt upon 
a bond. Ibid. 566 


ACCOUNT. 
See Evipence, 1. 


ACTS OF THE LEGISLATURE. 
1. Acts of the legislature are pre- 
sumed to be constitutional; and 

where in the court below, the va- 

lidity of an act was drawn in ques- 

tion, and the judgment was in 

support of it, and the case stated 

no facts from which the contrary 

could be inferred, the judgment 

must be affirmed. Neal v. Rob- 

erts. 81 

. An act, making it an indictable 
offence to fell timber in the chan- 

nel ofa particular creek, in a par- 

ticular county, is a public law, 
and need not be recited in an in- 
dictment on it. State vy. Cobb. 
115 

3. Words of reference, as “such 





act creating asmall misdemeanor, 
if the context shows that such is 
clearly its meaning. Ibid. 118 
Where different objects of policy 
may have dictated an act creating 
an indictable offence, none of 
which, however, are expressed, it 
shall not be construed with refer- 
ence to one of the objects only. 
Ibid. 118 
5. A statute is conclusive as to all 
public facts which it recites. Kel- 
lo v. Maget. 421 


ADMINISTRATION, LETTERS 
OF 


4. 


1. Anentry on the records of the 
county court, “It is ordered that 
S. G. be appointed administrator 
of J. G. on his entering into bond 
in the sum of $4000, with J. B. 
and W.S., securities,” is a valid 
grant of administration, although 
it be not stated on the record that 
the administrator gave bond, and 
was properly qualified. Spencer, 
Adm. vy. Cohoon. 27 


2. The want of such statement may 


render the grant defective, and 
authorise the county court to an- 
nul it; but until that is done, the 
grant must be respected as valid 
by other courts. Ibid. 27 


3. Letters of administration, reciting 





persons,” or “the persons so of- 
fending,” shall be implied in an 
Vor. I. 





60 


the probate of a will and the death 
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of the executor, are substantially 
letters de bonis non, although not 
expressly stated soto be. White 


v. White. 265 
See ApreaL, 1. 
ADMINISTRATORS. 

See Execurors and ADMINISTRA- 
TORS. 
AMENDMENT. 


1. All amendments made either by 
consent, or leave of the court, 
ought to appear on the record. 
Shearin v. Neville, Adm. 4 

- The Superior Court may amend 
the record of its proceedings at 
' any time during the same term ; 

and may thus obviate any objec- 

tions made to the record of that 

term. State v. Calhoon. 374 

See Recorp, 2. Removal oF A 
Cause, l. 


ANSWER IN EQUITY. 
See Practice. 


APPEAL. 

1. Upon an appeal from an order of 
the county court, granting letters 
of administration, the Superior 
Court acquires general jurisdic- 
tion of the matter, and may grant 
letters to one not originally a par- 
ty to the contest. Blunt et uz. v. 
oore. 10 

2. Discharging a rule to show cause 
why a new trial should not be 
granted, is not a judgment from 
which an appeal can be taken. 
State v. Osborne. 114 
- An appeal may be taken from an 
order of the county court granting 
a re-probate. Such an order 
comes within the meaning of the 
act of 1777, allowing appeals. 
Harvey v. Smith. 190 
Where the dissatisfied party ne- 
glects to appeal from such a sen- 
tence, it is not regularly re-exam- 


INDEX. 


inable in the superior tribunal. 
Ibid. 190 
The word “appeal” in the 9th 
section of the act of 1794, (Reo. 
ch. 414,) is not used in its techni- 
cal sense, and it is not therefore 
necessary or regular for the ma- 
gistrate to pass upon a claim ofa 
third person to property attached, 
before such person can carry his 
case to the county court. Simp- 
son v. Harry. 202 
The sixth and seventh sections of 
the act of 1818, (Rev. ch. 963,) 
modified by the act of 1824, ( Tay. 
Rev. ch. 1234,) respecting the 
time within which the transcript 
of the record in appeals from the 
Superior to the Supreme Court, 
shall be filed in the latter, do not 
apply to appeals in criminal cases. 
State v. Dickinson. 349 
- An appeal lies from a judgment 
of the Superior Court, ordering a 
postmaster to be fined for not ser- 
ving as a juror. State v. Wil- 
liams. 372 
- The Supreme Court upon an ap- 
peal, cannot consider of any objec- 
tions to the record of the court 
below, that do not appear in the 
transcript sent up. State v. Cal- 
hoon. 374 
An appeal lies to the Supreme 
Court, from all acts of the Supe- 
rior Court, professing to be final 
adjudications on questions of right, 
notwithstanding such adjudica- 
tions may be irregular and void. 
Darden v. Maget. 98 
See Inpicrment, 6. Waitt, 3. 


5. 


6. 


9. 


APPRENTICE. 
See Covenant, 7. Evipence, 16. 


ARBITRATION AND AWARD. 
Where a submission to arbitra- 
tion was by parol, and the award 
of the arbitrators was also unwrit- 
ten, it was not error in the judge 
to leave it to the jury to decide upon 
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the testimony, what was the true 
question submitted, and what was 
the real question decided in the 
award, and then to instruct them 
what would be the-law, according 
as their finding might be the one 


way or the other. Torrence v. 
Graham. 284 
ASSIGNMENT. 


1. An assignment like any other 
conveyance, may take effect by es- 
toppel between parties and privies, 
and thus legally operate to trans- 
fer the estate of the assignor, al- 
though he was not in possession, 
when the assignment was made. 
Gwyn v. Wellborn. 319 

See Assumpsit. 


‘ASSU MPSIT. 

Where a person assigned his dis- 
tributive share in an estate, and af- 
terwards collected and used the 
amount due upon it, assumpsit will 
not lie against him at the instance 
of the assignee. Smith v. Gray, 
Ez’r. 42 


ATTACHMENT. 

1. The claim of an interpleader to 
property attached must be a legal 
claim; a mere equitable one will 
not entitle the interpleader to the 
property attached. Simpson v. 
Harry. 202 

2. No claim can be interposed by a 
third person to a debt attached in 
the hands of a garnishee, as no- 
thing but tangible property comes 
within the words or the spirit of 
the law allowing an interplea. Jb. 

202 

3. No attachment can be levied upon 
property held by, or debts due to, 
absconding debtors as trustees for 
others. 16, 206 

4. Creditors of garnishees have no 
legal right to interpose for pre- 
venting such garnishees from con- 
fessing themselves indebted to the 





absconding debtor. Such confes- 


601 


sion will not affect their claim 
against the garnishee. 1b. 207 
5. But where specific property is 
levied upon, as the property of an — 
absconding debtor, claimants have 
a right to interpose for the purpose 
of protecting their present enjoy- 
ment of it, and for preventing any 
injury that might attend’ its re- 
moval. Jb. 207 
6. Where attachments were issued, 
and a garnishee summoned, at the 
instance of different creditors, and 
at the same term of the court, 
judgments were obtained against 
the garnishee in each case, for the 
sum due by him to the attached 
debtor, and executions issuing 
thereon against the garnishee 
tested of the same term were put 
into the hands of the same sheriff, 
the money collected by the sherift 
must be applied to the executions 
pro rata, without regard to the 
priority of time in issuing the 
attachments and summoning the 
garnishees. Freeman v. Grist. 217 
See Appgat, 5. 


BASTARDY. 

1. The act of 1799 (Rev. ch. 531, 
sec. 3,) which authorises a sum- 
mary remedy against the reputed 
father of a bastard child, is not a 
repeal of the common law right of 
suing all or either of the obligors 
on the bastardy bond ; and in suits 
on such bond, the notice required 
by that act, need not be shown, 
Shew v. Stewart. 412 

2. The summary remedy prescribed 
by this act is only cumulative, and 
applies only as against the reputed 
father, and not as against his 
securities on the bastardy bond. 
Ibid. 412 


BEQUEST. 
1. A bequest to a son of “every 
article I have already possessed 
him with, will not by the mere 








force of those words, pass a slave 
which the testator erroneously 
supposed he had emancipated, and 
had placed with the son for protec- 
tion only ; and in such case, whe- 
ther it was the testator’s intention 
to pass the slave, is a question 
of fact. White v. White. 268 
2. Where a testator bequeathed 
certain slaves to the children of 
his daughter, and expressed his 
wish that his son-in-law should not 
have the “use or control of the 
said slaves ;” and then subjoined 
“ but if she survives him, then my 
said daughter may have the use of 
said slaves during her widow- 
hood,” it was held that the daugh- 
ter did not take a legal estate in 
the slaves upon which an action at 
law could be sustained, but that 
her interest was only an equitable 
one, and could be protected only 
in a court of equity. Bennett v. 
Williamson. 282 
3. A bequest by a testator to his 
wife of a “girl named Hannah 
and my horses, &c. and my plan- 
tation, with all the land adjoining 
to it, during her lifetime,” passes 
but a life estate in the negro girl. 
Black vy. Ray. 334 
4. A direction that the testator’s 
infant grand-children shall be 
“ raised” and “ educated”, creates 
a charge upon the estate for such 
raising and education during their 
minority. Cloud v. Martin. 399 
5. Where a testator bequeathed a 
female slave “to his wife during 
her natural life, or widowhood,” 
and in a subsequent clause of his 
will, provided that the slave should 
become the property “ of my daugh- 
ters A. and B. at their mother’s 
death, or at the time that my son 
Thomas arrives at sixteen years 
of age ; and her increase, if any, 
before that time, to be equally 
divided amongst the rest of m 





children. If the widowhood of 


my wife should terminate before 
her natural life, Nell shall remain 
in this place for the support of my 
children who may live here :”—J¢ 
was held, that the increase born 
after the arrival of Thomas to the 
age of sixteen years, but before 
the death of the widow, would 
belong after the death of the 
widow, to A. and B.; particularly 
‘as that construction would har- 
monise with the rest of the will, 
which seemed to aim at an equal 
distribution of the testator’s pro- 
perty among all his children. 
Gibbons v. Dunn. 446 
The state of the testator’s family 
at the time of making his will 
may be attended to in settling its » 
construction. Ibid. 449 
The whole will may be examined, 
and the state of the property 
looked at, if it appears on the face 
of the will; not de hors, unless to 


explain a latent ambiguity. Ibid. 
450 


6. 


7. 


See Lecacy, 2. 


BOND. 

Where A. owed B. by bond, and it 
was agreed between them that A. 
should pay the debt by instal- 
ments, and execute a new bond 
for the balance due after each 
payment; it was held, that an 
offer of performance by A. was 
not a bar to an action on a bond 
delivered after the agreement was 
made. State Bank v. Littlejohn. 

563 


BOUNDARY. 
1. Where a call in a grant was 
“running N. 45° W. 220 poles to 
a black oak near his (the gran- 
tee’s) own line,” and the black 
oak could not be found, nor its 
locality proved, i¢ was held, that 
the word near, would not carry 
the line 30 poles further, to reach 
another tract of the grantee’s but 
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that it must be stopped at the end 
of the distance mentioned in the 
grant. Den ex dem. Harry v. 
Graham. 76 
. A posterior line of a grant will! 
never be reversed for the purpose 
of showing the termination of a 
prior one, unless the description 
of the posterior be more specific 
than that of the prior, and unless 
from the posterior, a mistake in 
the prior can be clearly shown. 
Ibid. 76 
. In questions of boundary, a plat 
or map of an adjoining tract of 
land, made at the instance of the 
owner, is evidence as the act of 
the owner against him, and all 
persons claiming the same land 
under him, though it is not con- 
clusive, and may be explained. 
Webb v. Hall. 278 
. The meaning of a deed as to 
what land it covers, is a question 
of law to be decided by the'court. 
What are the termini of the lines 
are points of construction, where 
they are questions of fact. There- 
fore, it was held to be error for 
the judge to instruct the jury, that 
where there was an irreconcilable 
difference between a natural boun- 
dary and a marked line, it was 
matter of evidence, and not of! 
construction. Denex dem. Hur- 
ley v. Morgan. 425 
. As a general rule in questions 
of boundary, a natural object has 
a preference over marked lines on 
corners, and will control them 
when the natural object is of such 
a nature as cannot easily be mis- 
taken by the parties, either in 
name or situation, as in the case 
of a river ora creek. But the 
reason of this rule does not apply 
to very small streams,which either 
have no names, or formerly had a 
different name from that which 
they now bear. With respect to 
these, it is open to evidence which 
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stream the parties meant by a par- 
ticular name, and the jury, if sa- 
tisfied of the fact, from proof of 
possession or the like, may find a 
stream to be the one meant, altho’ 
not the one bearing the name 
mentioned in the deed. Ibid. 425 
In locating a grant, a call for the 
lines of another person ought to 
control the course and distance, 
when at the time of the survey 
these lines were well established ; 
but if they never were marked, or 
if there has been no possession 
according to them, then a call for 
them should be disregarded, and 
the course and distance pursued. 
Carson vy. Burnett. 558 


BUNCOMBE TURNPIKE COM. 
PANY. 


l. 


2. 


3. 


That clause of the charter of the 
Bancombe Turnpike Company, 
(act of 1824, Tay. Rev. c. 1258, 
sec. 13,) which compels all persons 
living within two miles of the road 
of said company, and who are by 
law liable to work on public roads, 
to perform six days’ labour on the 
said road ineach and every year, 
is not unconstitutional,inasmuch as 
they are by the same charter ex- 
empted fro:n paying tolls for pass- 
ing over the road. Buncombe 
Turnpike Co. v. M‘Carson. 306 
Whether a person subject to pay 
toll, could be constitutionally com- 
pelled to pay toll, quere? Jhid. 

306 
The Board of Directors of the 
Buncombe Turnpike Company 
may, under its charter, appoint a 
manager, or overseer of the re- 
pairs of the road, without a deed 
under the corporate seal ; and this 
appointment may be shown by the 
production of their books, con- 
taining an entry of a resolution to 
that effect. Ibid. 306 
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CASE STATED. 

1. The case stated for the Supreme 
Court by the court below, will 
‘always be presumed to be correct 
in point of fact, unless from an 
examination of the whole record, 
a mistake clearly appears. Den 
ex dem. Harry vy. Graham. 176 

2. Records of suits not referred to 
as making any part of the case 
‘sent to the Supreme Court, cannot 
be noticed by it. Freeman v. 
Grist. 219 

3. Where it does not appear ina 
case, that a person of the same 
name, is the same person, this 
court can presume it to be so. 
Gwyn v. Wellborn. 320 

4. An exception, on the case stated 
for an appeal to the Supreme 
Court, is there taken to be abso- 
lutely true, as to all matters which 
occur on the trial, or purport to 
have been acted. in the court from 
which the appeal comes. But 
where the fact is stated, as having 
occurred in another court, the 
record of that court is the only 
competent evidence of the fact ; 
and no statement contrary to it,. 
can be admitted. State v. Reid. 

377 
See Evipence, 24. 


CERTIORARI. 
See Recorp, 3, 5, 6. 


CHEROKEE INDIANS. 

1. Under the third article of the 
treaty of 1819, between the Uni- 
ted States and the Cherokee In- 
dians, the particular Indians resi- 
ding within the limits of North 
Carolina, to whom reservations in 
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fee-simple were made, had a right 
to alienate the tracts reserved as 
they thought proper, prior to, and 
independent of, any act of the 
state legislature. Den ex dem. 
Belk v. Love. 65 
- The condition annexed to the re- 
servations under this article, does 
not require a perpetual residence 
on the tracts reserved, but only a 
notification of an intent to reside, 
which is a condition precedent, 
and when complied with the es- 
tate becomes absolute. Ibid. 65 
- But if this were otherwise, an 
individual could not treat the es- 
tate as at an end, before the state 
shall enforce a forfeiture for the 
breach of the condition. Ibid. 65 


CLERK. 

. Where a person had been elected 
clerk of the Superior Court, under 
the act of 1832, c. 2, and at the 
proper time had _ tendered his 
bonds, which had been accepted 
by the court, and he inducted into 
office, while the former clerk was 
present in court, cognizant of what 
was going on, and did not object 
thereto, but actually surrendered 
up the office and records to the 
new clerk in term time, and re- 
tired from the performance of the 
duties of the office for twelve 
months thereafter; it was held, 
that such conduct ia the old clerk, 
amounted to a surrender of his of- 
fice to the court, and justified the 
reception and induction into office 
of the newly elected clerk. Wil- 
liams v. Somers. 61 

- Where a clerk elected prior to the 
act of 1832, c. 2, during good be- 
haviour, was in court, when a per- 
son elected under that act was ad- 
mitted as clerk, and made no ob- 
jections to the court against such 
admission, but surrendered the 
books and papers to the new clerk, 

and likewise neglected to tender 
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his bonds, which he was bound by 
law to renew at that term, it was 
held, that such conduct amounted 
to an abandonment of the office, 
and justified the admission of the 
new clerk. Dickens vy. Justices, 
Ge. 406 


COLOUR OF TITLE. 


To constitute colour of title, there 


must be some written document of 
title professing to pass the land, 
which is not so obviously defec- 
tive, that it could not have misled 
a man of ordinary capacity. 
Hence a sheriff’s return of a sale 
upon a fi. fa. is not colour of title, 
for that is not understood by any 
man of ordinary capacity as el- 
ther passing, or professing to pass 
a title. Den ex dem. Dobson v. 
Murphey. 586 
See Suerirr’s Deep, 2. 


COMMON CARRIER. 


The rule of diligence which mea- 


sures the liability of common bai- 
lees for hire, is not that by which 
the engagements of common car- 
riers is to be tested. The latter 
can be excused for the non-perfor- 
mance of their contracts by no- 
thing short of the act of God, or 
of the public enemy. Harrel v. 
Owens. 273 


CONDITION. 


A condition or limitation annexed to 


an estate, destroys the whole of 
the estate to which it is annexed, 
and not a part only of it. Bennett 
v. Williamson. 283 
See Cueroxker Inprans, 2, 3. 


CONSIDERATION. 


Where a specific consideration is set 


forth in a conveyance, and no 
others are referred to in gene- 
ral terms, none other than the 
specific one can be averred and 
proved. But if one considera- 
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tion is specified, 
are referred to in general terms, 
it is competent to show them 
forth in evidence; and where 
the deed is wholly silent as to the 
consideration, proof of the actual 
consideration is admissible. Jones 
v. Sasser. 452 
See Fraups Srarvre of, 1. 


CONSPIRACY. 
A private person can obtain redress 
for a conspiracy only when it 
operates to his injury, and when 
ay to him its object is unlawful. 
Eason v. Petway. 47 


CONSTITUTIONAL. 
See Acts of the Legislature, 1.. Bun- 
combe Turnpike Company, 1, 2. 
Postmaster. Taxes 2. 


CORPORATION. 
1. The books of a corporation, con- 
taining entries, in accordance with 
its charter, when identified, are 
admissible to prove the organiza- 
tion and existence of the corpora- 
tion. Buncombe Turnpike Co. v. 
M:Carson. 306 
. When a corporation is plaintiff, it 
must, upon the general issue, show 
itself to be a corporation. And 
when the charter is by statute, 
that is done by showing the sta- 
tute, and that the persons acting 
under colour of it, are in posses- 
sion of the corporate franchises. 
Ibid. 309 
. The non-existence of a corpora- 
tion acting as such, or the forfei- 
ture of its charter, can only be ad- 
judged at the suit of the sovereign. 
Such non-existence or forfeiture 
cannot when there is no judicial 
sentence against it declaring it null 
be collaterially inquired into by 
individuals. Ibid. 309 
4. Corporations by prescription, or 
by letters patent, could, according 
to the old books, act only by deed. 


and others 
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been held that although they can 
grant only by deed, yet they may 
do many other acts without one, 
as appoint a baliff, or the like. 
Dbid. 310 
5. But corporations, created by le- 
gislative charter, which allows or 
requires the ordinary business to 
be done, not by the corporation as 
an entire body, but by a select 
board as the agents of the corpo- 
ration, are not governed by the old 
rules of the common law in their 
mode of action, but are guided and 
regulated by the statute creating 
them. Ibid. 310 
6. The agents of a corporation are 
not required by any rule of the 
common law, to act by deed on 
behalf of their principals, where 
they might act for themselves by 
part. Ibid. 811 


COSTS. 

1. Under the acts of 1790, (Rev. c. 
326) and 1798, (Rev. c. 504, sec. 
3,) persons who appear in court 
and act as parties defendants may 
in case the petitioner succeeds, be 
adjudged to pay costs, though they 
have not regularly made them- 
selves parties by a rule of court. 
Jones v. Physioc. 173 
2. If the petitioner under these acts 
procures subpcenas and copies of 
his petition to be served on the 
persons to be notified, it must be 
at his own costs, as they are not 
required to be made parties by the 
petitioner. Ibid. 173 


3. Where the proceedings, under a 


writ of mandamus are dismissed, 
the relator may be ordered to pay 
the costs. Dickens v. Justices, 

c 406 


4. Although costs are not expressly 


given by any act of the Assembly 
organising the Supreme Court, 
yet the power of giving a judg- . 
ment for them, necesssarily re- 
sults from the several acts of 1810 








In modern times, however, it has 


(Rev. c. 785, sec. 7), 1818 (Rev. 
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c. 963, sec. 6 and 7,) and 1825, 
(Taylor’s Rev. c. 1282.) Sparks 
v. Woods. 489 
5. An ex parte proceeding, upon 
which no judgment can be given 
affecting others, is not compre- 
hended in the term “action,” as 
used in the 90th section of the act 
of 1777, (Rev. ch. 115,) and upon 
an appeal to the Supreme Court, 
from an irregular judgment of the 
court below, by a person not a par- 
ty to the proceeding, the court 
may, in its discretion, adjudge 
that neither party to the appeal 
shall pay costs. Darden v. Maget. 
498 


COVENANT. 

1. A covenant for quiet enjoymént 
runs with the land, and one whois 
evicted, may recover upon such 
covenant in the deed of any prior 
vendor, and this whether he pur- 
chased with or without warranty. 
Markland’s Adm. vy. Crump. 94 

2. An intermediate vendor cannot in 
respect of his liability upon his co- 
venant for quiet enjoyment, reco- 
ver ofa prior vendor, but must 
first make good the damages of 
the person evicted. Ibid. 94 

3. The right of a vendor who sells 
with warranty, to retain the title 
papers, does not give him the right 
to sue primarily for the eviction of| 
his vendee. Ibid. 98 

4. Privity of contract will not alone 
suffice to sustain an action upon a 
covenant running with land, but 
the plaintiff must show a damage 
to himself in particular from the 
breach alleged. Ibid. 101 

5. Upon a covenant to pay sixty dol- 
lars annually for two years, for the 
hire of a slave, and also to furnish 
the slave with food, &c. debt may 
be brought before a single justice 
for one year’s hire; and if the 
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production of the covenant. Ham- 
alton v. M‘Carty. 226 
6. Where a party incurs an obliga- 
tion by his own act, he will be 
bound to the extent of his engage- 
ment, and will not be excused for 
its non-performance by accident 
from inevitable necessity, as he 
would be, if the obligation were 
imposed upon him by law. And 
for the breach of such voluntary 
engagement, the extent of the in- 
jury forms the proper measure of 
damages, however the perform- 
ance may have been defeated. 
Clancy v. Overman. 402 
7. If the owner of a slave binds him 
as apprentice, and covenants that 
he shall faithfully serve his mas- 
ter, &c., and the master covenants 
to teach the apprentice a trade, 
these covenants are mutual and 
independent, and a breach on one 
side is no bar to an action for a 
breach on the other. Ibid. 402 
8. A covenant to teach an appren- 
tice, or cause him to be taught, a 
trade, is not an absolute engage- 
ment that he shall, at all events, 
learn that trade, but is only a co- 
venant for faithful, diligent and 
skilful instruction. Ibid. 402 


DAMAGES. 
See Covenant, 6. Dertinve, 2. 
Mitts, passim. Suerirr, 1, 2. 
Trespass, 2,3. Wipow, 3. 


DEBT. 
See Payment and SaTisFacrion. 


DECLARATIONS OR ADMIS.- 
SIONS. 
See Evipence, 1, 8, 13, 14, 15, 16. 


DECEIT. 

Where the defendant in an execu- 
tion fraudulently induces the she- 
riff to sell unsound property of his, 
and at the sale fraudulently rep- 





warrant call for that sum due by 
bond, it is well supported by t 


he 
Von. & 61 





resents it to be sound, an action 





for a deceit lies against him by 


by the purchaser. Erwin v. 
Greenlee. 39 


DEED. 
1. Where the subject-matter of a 
conveyance is completely identi- 
_ fied by its name, by its localities, 
and by certain other marks of de- 
scription, the addition of another 
particular which does not apply to 
it, nor to any thing else, will not 
avoid the conveyance, but will be 
rejected as having been inserted 
through misapprehension or inad- 
vertence. Den ex dem. Belk v. 
Love. 65 
2. A party who insists on a trial 
that a particular deed vests the 
title in him, is not thereby preclu- 
ded, either by way of estoppel or 
presumption, from contending that 
another deed is to be presumed in 
his favour. Den ex dem. Hurley 
v. Morgan. 432 
3. A deed may properly, and in ma- 
ny cases ought, to be found upon 
presumption, although the jury 
and court may be satisfied it nev- 
er was in fact made; and the 
court may instruct the jury that it 
is their duty to presume such 
deed, unless the contrary be prov- 
ed. Ibid. 432 
4. General words in a deed as “ my 
estate,”-or “all the property I 
possess,” do not pass or profess to 
pass any thing which was not held 
by the grantor as his own proper- 
ty, although he might have the 
possession. Jones v. Sasser. 463 
5. The court cannot assume as a 
fact, that property, the title to 
which is in one person and the 
possession in another, is held ad- 
versely, and upon the faith of that 
fact, declare the property to be 
included in a general description 
used by the person in possession 
of “all my property.” Ibid. 463 


See ConsIDERATION. 
3, 4. 


Evipence, 


DEPOSITION. 
See Evipence, 6. 


DETINUE. 
1. In detinue, if after action brought 
and issue joined, the plaintiff gets 
possession of the thing sued for, 
that fact may be pleaded puis 
darrein continuance, in abatement 
of the suit, but it seems that it 
would not be a good plea in - 
Morgan v. Cone. 234 
In detinue, damages are only 
consequential upon the recovery 
of the thing sued for ; and there- 
fore, if the plaintiff, pending the 
suit, obtains possession of it, he 
cannot proceed for the —— 
but his suit fails altogether. J 
234 
If, upon a judgment in detinue 
for slaves, the execution is satis- 
fied by the payment of the assess- 
ed value by the defendant, and its 
receipt by the plaintiff, the title 
to the property will be transferred 
to the defendant by relation to the 
time of the verdict and judgment ; 
and the issue born of said slaves, 
between the rendition of the judg- 
ment and the satisfaction of the 
execution, will of consequence be- 
long to him. Vines v. Brownrigg. 
239 
The form and effect of the judg- 
ment and execution in detinue, 
stated by Dantet, Judge. Ibid. 
239 


2. 


3. 


4. 


DISTRIBUTIVE SHARE. 
See AssumMPsIT. 


DOWER. 
See Wipow, 2, 3, 4, 7. 


EJECTMENT. 
1. Ejectment may be sustained, al- 
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though it appears that the lessor 
of the plaintiff, and the defendant, 
are both living on different parts 
of the tract of land in dispute, 
claiming adversely to each other. 
Den ex dem. Dobbins y. Step- 
phens. 5 
2. When a landlord makes himself 
defendant, to protect the posses- 
sion of his tenant, the plaintiff, 
cannot on the trial prove other 
trespasses committed by the land- 
lord himself. Carson v. Burnett. 
560 


EMANCIPATION. 
See Bequsst. Staves, passim. 


EQUITY OF REDEMPTION. 
See Execurion, 3, 4, 5, 6, 7, 8. 


ESTOPPEL. 

1. A person who has title to a slave 
will not be estopped by reason of 
any concealment or misrepresen- 
tation of that title, from setting it 
up against one who claims as a 
volunteer. Jones v. Sasser. 452 

2. The title to slaves cannot be 
transferred without consideration, 
by virtue of an estoppel, arising 
from the misrepresentations of the 
owner, as that would be in con- 
travention of the act of 1806, 
(Rev. ch. 701,) which requires 
gifts of slaves to be in writing ; 
and an estoppel cannot be set up 
to defeat the statute. Ibid. 452 

3. The doctrine of legal and equita- 
ble estoppel partially discussed by 
Gaston, Judge. Ibid. 452 

See Assignment. Deep, 2. 


EVIDENCE. 

1. The declarations of a party 
must be taken altogether, as well 
those to discharge, as to charge 
him; and where a person, to 
whom an account had been pre- 
sented, did not object to any ot 


the items, but only contended for). 
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further credits, what he says must 
be submitted to the jury along 
with the evidence of his admis- 
sions arising from his silence as 
to the items. Walker v. Fentress. 
17 

2. The acts of a court can be proved 
only by its own records, and pa- 
rol proof for that purpose is inad- 
missible. Spencer, Adm. v. Co- 
hoon. 28 
3. A registered copy of a deed can- 
not be received as evidence of 
title, without accounting for the 
absence of the original. Smith v. 
Wilson. 40 
4. The affidavit of a party to the 
cause, proving the loss ofa paper, 
will be received to let in secon- 
dary evidence of its contents. 
Ibid. 41 
5. Proof of particular facts is not 
admissible to impeach a witness, 
and the opinion of an impeaching 
witness is proper only when it 
coincides with the general repu- 
tation of the person impeached ; 
and a witness who swears that he 
did not believe another to be hon- 
est, but who does not know the 
opinion of others, is incompetent. 
Downey v. Murphey. 84 
6. A party offering a deposition is 
not bound to read a statement of 
irrelevant facts contained in it; 
neither can the other party read 
it, for the purpose of contradict- 
ing it. Ibid. 85 
7. It seems that an inhabitant of a 
town may be a witness for the 
town, where he has no distinct 
individual interest in the suit ; and 
where the subject-matter of the 
controversy is a public charity 
belonging to the town, he is un- 
doubtedly competent. Jackson v. 
Com’rs of Hillsborough. 177 
8. Where it is inferable from facts 
before proved, that the wife is act- 
ing as agent of her husband, evi- 
dence of her acts or declarations 









is admissible. Torrence v. Gra- 
ham. 286 
9. A witness who releases a parti- 
cular interest which he has in an 
estate, is competent, where it does 
not appear that he has any other. 
Ibid. 286 
10. Where it appears from the case 
stated, that a note was in the pos- 
session of the plaintiff, and was 


fair presumption that can arise 
from withholding it is to be made 
against him, as to those parts of 
the contents that do not appear 
from the evidence given. Syming- 
ton v. M‘ Lin. 298 
11. Where a demand was read 
aloud from a written paper, any 
person who heard it may prove 
the demand, without the produc- 
tion of the paper from which it 
was read. Black v. Ray. 334 
12. Where a fraudulent attempt to 
prevent competition at a sale is 
alleged against a party, he may, 
in answer to evidence of such al- 
legation, show that he requested 
several persons to attend the sale, 
and bid, as in such case his decla- 
rations became a part of the res 
gesta. Jones v. Young. 355 
13. If, in answer to the prima facie 
evidence of fraud, arising from the 
possession retained by a debtor, 
a‘ter a conveyance, of his slaves, 
his assignee produces proof tend- 
ing to show that the debtor’s pos- 
session was bona fide, as his bai- 
lee or agent, the creditor may 
give in evidence to rebut such 
proof, the acts and declarations 
of the debtor, showing that he 
claimed the slaves as his own, af- 
ter his conveyance. Askew v. Rey- 
nolds. 367 
14. Where a person, alleging him- 
self to be the agent of another, 
sold a note payable to his princi- 
pal for the benefit of his principal, 
what he said to the purchaser at 


not produced on the trial, every|. 


the time of the sale, as' to the 
note belonging to his principal, 
and his being merely an agent, is 
admissible evidence. Ibid. 367 
15. Generally the acts and declara- 
tions of a grantor, after his grant, 
cannot be received in evidence 
against his grantee. But where 
the grantor remains in possession 
afler his grant, his acts and decla- 
rations as to his possession will 
be admitted upon the same princi- 
ple that permits the declarations 
of a trader at the time of leaving 
his residence, to be admitted as 
evidence of the purpose of his de- 
parture ; and that, on a question 
of adverse possession, receives the 
acts and declarations of the tenant, 
to show the nature of his posses- 
sion. Ibid. 370 
16. The acts and declarations of a 
slave apprentice, is evidence on 
the part of the master m an ac- 
tion by the owner, to show the 
temper and disposition of the ap- 
prentice. Clancy v. Overman. 
402 

17. When a witness is called upon 
to prove facts originally entrusted 
to memory, he may use a written 
memorandum, which he has for- 
merly made, in order to refresh 
his memory ; but if, after such 
help, he cannot recollect a parti- 
cular fact, the writing is not ad- 
missible to supply it. This rule, 
however, does not apply to proof 
of written instruments or docu- 
ments; for where such are lost or 
destroyed, so that they cannot be 
produced, a copy of them, verified 
in court by the copyist to have 
been taken from the original, is 
admissible, even in preference to 
a professed full recollection of 
their contents by the witness, be- 
cause such a copy is less liable to 
error than the memory of the wit- 
ness. And so, for the same rea- 





son, an abstract of the original, 
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taken and verified in the same 
way, is admissible, independent of 
the recollection of the witness, 
and even in preference to it, as to 
the facts which it contains. Kello 
v. Maget. 414 
18. To impeach the credibility of a 
witness, by proving that he swore 
differently as to a particular fact 
on a former trial, it is not neces- 
sary that the impeaching witness 
should be able to state all that the 
impeached witness then deposed. 
It is sufficient if he is able to prove 
the repugnancy as to the particu- 
lar fact, with regard to which it is 
alleged to exist. Den ex dem. In- 
gram v. Watkins. 442 
19. The fact of a witness being in- 
terested in the matter in dispute, 
must be shown only in the mode 
in which other controverted facts 
are to be proved. Therefore the 
declarations of the witness, not on 
oath, nor in the presence of the 
party against whom they are of- 
fered, with respect to his interest 
in the subject-matter of the suit, 
cannot be given in evidence. Ibid. 
442 

20, A witness will not be admitted 
to prove what a deceased witness 
swore to on a former trial, unless 
he can state substantially all the 
testimony of such deceased wit- 
ness. Ibid. 444 
21. Where a son, to whom the 
father had conveyed a slave by 
deed of gift, but retained the pos- 
session by permission of the son, 
was alleged to have stood by while 
his father was making another 
voluntary disposition of his pro- 
perty by deed among all his chil- 
dren, and to have fraudulently 
concealed or misrepresented his 
title, t¢ was held that a private 
copversation, which occurred be- 
tween the father and the son, just 
before the execution of the latter 
deed, in which the father assured 
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the son, that by becoming a party 
to it, his right under the deed of 
gift would not be prejudiced, was 
admissible to show that the son 
himself was misled; and that it 
was admissible also to prove how 
the father held the slave. Jones v. 
Sasser. 452 
22. A mere trustee, who has no di- 
rect interest in the event of the 
suit; is competent to testify in that 
suit. Ibid. 452 
23. A memorandum signed by a de- 
puty-sheriff, setting forth that he 
had, at the request of the sheriff, 
sold a certain tract of land ata 
particular time, upon a certain ex- 
ecution, is not admissible as evi- 
dence of the sale, nor of any other 
fact, unless he is dead. But upon 
a question whether the sheriff’s 
deed, purporting to be executed 
in pursuance of such sale, was 
fraudulent, it may be admitted for 
the purpose of showing merely. 
upon what information the sheriff 
proceeded to execute a deed for 
land which he had not himself 
sold. Den ex dem. Dobson v. Mur- 
phey. 586 
24. Where testimony, competent for 
one purpose but not for another, 
was, after being objected to, ad- 
mitted, but no instruction as to its 
effects was prayed for, and it did 
not appear for what purpose it 
was used, it was held that its re- 
ception alone could not be assign- 
ed for error. Ibid. 590 
25. Instruction to a jury, that they 
were bound to believe a witness 
who was uncontradicted and un- 
impeached, whose story was cre- 
dible, and in whose manner there 
was nothing to shake their confi- 
dence, is erroneous ; because from 
its connection with the parties, or 
the subject in controversy, and 
other similar circumstances, they 
might properly disbelieve him. 
Noland v. M‘Cracken. 594 




















































See Bounpary, 3. Buncomnr 
Tornxrixs Company, 3. Cor- 
PoRATION, 1, 2. New Triat, 
3. Pexsury. Warranty: 


EXECUTION. 
1, A sheriff is not bound, indepen- 
dent of the act of 1826, c. 31, to 
levy an execution, and raise the 
money upon the property of the 
principal debtor, in preference to 
that of the surety. And if heeven 
combines with a third person to 
throw the debt upon the surety, 
when he might have made it out 
of the principal, he does not there- 
by render himself liable to the ac- 
tion of the surety. Eason vy. Pet- 
. way. 44 
2. As toa sheriff, all the defendants 
in an execution are principals, and 
he may levy upon which, and in 
what proportion he pleases. Ibid. 
46 


_ 8 A-sale of the equity of redemp- 


tion, under an execution at law, 
at the instance of the mortgagee, 
for his mortgage-debt, is not sanc- 
tioned by the act of 1812, (Rev. 
ch. 830.) The words of that act 
are general, but this exception 
arises necessarily out of the sub- 
ject, and the spirit of the act. 
Camp v. Coxe. 52 
4. Whether the act would justify a 
sale by the mortgagee for any 
other debt. Quere ? Ibid. 52 


5. The nature of the interest sold is 


not changed by the 2d or 3d sec- 
tion of the act of 1812. The 
rights of the parties remain as be- 
fore, equitable; therefore the sta- 
tute is to receive its proper con- 
struction from a court of equity. 
Ibid. 54 
6. Whenever a sale under a fi. fa. 
cannot have the effect to satisfy 
the plaintiff, the f. fa. can confer 
no power to sell. Ibid. 55 
Z. The object of the act of 1812, 
was to make the mortgaged estate 





available to the other creditors of 
the mortgagor; not to affect the 
relation between him and the 
mortgagee. Ibid. 57 
8. As courts of equity relieve against 
agreemcots between persons in a 
fiduciary relation, so they ought 
to prevent the mortgagee from 
purchasing the equity of redemp- 
tion at execution sale, and thereby 
destroying ‘the relation between 
him and the mortgagor, created 
by the contract of loan. Ibid. 59 
9. Growing crops are the proper 
subjects of a levy and immediate 
sale under a fi. fa., and the pur- 
chaser acquires a right of ingress 
and egress, to cut and carry them 
away when ripe. Smith v. — 
10. A sale under an execution, of a 
growing crop, made at the dis- 
tance of two miles from the place 
where the crop stands, is void, and 
passes no title to the purchaser. 
Ibid. 241 
11. After an execution sale of un- 
ripe growing grain, it is in custo- 
dia legis till it ripens, when the 
purchaser has a reasonable time 
to cut and carry it away. Ibid. 
242 

12. The law always requires the 
presence of personal chattels, in 
sales under execution. Ibid. 

‘ 243 

13. Land cannot be sold under a fi. 
fa. which issues and bears teste, 
after the death of the debtor, with- 
out bringing in the heirs by scire 
facias ; and this, although the f. 
fa. may be an alias, the original 
of which issued and bore teste in 
the lifetime of the debtor. Wood 
v. Harrison. 356 
14. The act of 1828, c. 12, sec. 1, 
which enacts that a justice’s exe- 
cution shall bind personal proper- 
ty only from its levy, was passed 
for the protection of purchasers 
from the defendant in the execu- 
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tion only ; and therefore, if the 
defendant dies after the teste of 
such an execution, but before its 
levy, his administrator is bound 
thereby, and the goods in his 
hands may be levied upon and 
sold without a scire facias to re- 
vive the judgment. M‘Carson v. 
Richardson. 561 

15. According to the English rule, 
a vendee under the sheriff, when 
a stranger to the suit, in which 
the execition issues, is not obliged 
to show a judgment, but only the 
execution; but if the vendee be 
the plaintiff in the suit, he must 
also show a judgment. But in this 
state, a purchaser at an execution 
sale must show a judgment, as 
well as an execution; and if the 
execution be not warranted by the 
judgment, the sale will not avail 
to pass the title. Den ex dem. 
Dobson v. Murphy. 586 

See Deceit. Forciste Entry anp 
Derainer, 2,3. Fravun, 4, 5. 
Suerirr,1, 2. Saerirr’s Deep, 
2. 


EXECUTORS AND ADMINIS. 
TRATORS. 

1. lf an administrator marries the 
next of kin of his intestate, and 
has assets, and upon the death of 
his wife, administer upon her es- 
tate, her distributive share be- 
comes his property, the claim be- 
ing by the mere operation of law, 
satisfied and extinguished. And 
in such case, it seems that the 
wife’s share would become the 
property of the husband, without 
an administration on her estate. 
Dozier v. Sanderlin. 246 

2. Where an intestate is indebted 
to the wife of his administrator, 
and the latter has assets, the debt 
is satisfied by the mere operation 
of law, and does not survive to the 
wife. Ibid. 246 

3. Whether the debt of the intestate 


4. 


5. 


6. 


7. 


8. 


9. 





10. A court of law will not enter- 
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be due to the husband or to the 
wife, and whether the one or the 
other be the representative, the 
doctrine of retainer applies; and 
the debt is extinguished. Ibid. 

249 
The assent of an executor to a 
life-estate in a slave, extends no 
further than such life-interest, and 
the reversion remains in the exe- 
cutor, which he may assert after 
the death of the life-owner. Black 
v. Ray. 334 
Where a testator devised that his 
* executors” should sell his lands, 
and appointed three persons exec- 
utors, only one of whom qualified 
and acted as executor, a sale by 
that one alone, will, under the sta- 
tute of 21 Hen. 8, c. 4, be suffici- 
ent to pass the estate, without its 
appearing that the others either 
have renounced the executorship, 
or refused to join in the sale. Den 
ex dem. Wood v. Sparks. 389 
The probate of the will; and the 
qualification of the executors in 
the Spiritual Court, is not neces- 
sary to the valid execution of a 
power over lands conferred on the 
executors by the will. Ibid. 393 
Nor does a renunciation of the 
office of executors deprive them 
of the right to execute the power, 
unless the power was given to 
them simply as executors. Ibid. 

393 
A forbearance to enter upon the 
duties of executor when the will is 
proved, is presumptive evidence of 
a refusal to accept the trust. Ibid. 

396 
But if an executor actually re- 
nounces of record, he may still 
come forward, qualify and enter 
upon the execution of the func- 
tions of his office. Ibid. 396 


tain a suit against an executor or 
administrator with the will annex- 
ed, for the non-performance or im- 





proper execution of a discretion- 
ary power given in the will. 
Therefore, where a testator direc- 
ted that his grandson should be 
* raised” and “ taken care of,” and 
“educated at the direction and 
care of” his son James, it was 
held that an action could not be 
maintained on the bond of the ad- 
ministrators with the will annex- 
ed, for the expenses of such edu- 
cation, though the son James was 
also one of the administrators. 
Cloud v. Martin. 397 
11. Whether a legatee can sue on 
the bond of an administrator with 
the will annexed, for a legacy to 
which the adwinistrator has as- 
seated. Qu.? Ibid. 399 
12. An application to the county 
court by an executor, for an order 
appointing commissioners to di- 
vide the estate of his testator 
among the legatees, without any 
proceeding to make those legatees 
parties, is merely ex parte, and 
will not authorise the court to en- 
ter judgment of confirmation, so 
as to bind the legatees; nor to 
make an order, that such of the 
legatees as came in voluntarily 
opposed the confirmation of| 

the repoft, shall pay the costs. 
Darden v. Maget. 498 
See ApMINIsTRATION, LETTERS oF. 


FACTOR. 

1. Jt seems, that the construction to 
be put upon written instructions 
from a principal to his factor, is 
to be determined by the court, 
and not by the jury. ——_ 
v. M‘ Lin. 291 

2. Where a factor sold the goods of 
his principal, together with some 
of his own, and took in payment 
for the whole, a promissory note 
made by another person, payable 
to himself, it was held that the 

rchaser was discharged, and 
that therefore the factor became 


himself responsible for the price 
of the goods. And the court seem- 
ed inclined to think, that either 
circumstance, of taking the note 
of the third person, or biending 
the claims of the principal and 
factor in the same note, if, in the 
latter case, it had been the note of 
the purchaser himself, would have 
been sufficient to create the re- 
sponsibility in the factor. Ibid. 
291 

3. Where in addition to the cireum- 
stances stated above, it appeared 
that the factor concealed from his 
principal the fact of his having ta- 
ken the note, and represented the 
purchaser as alone bound for the 
price of the goods, much more will 
he be held responsible. Ibid. 291 
4. The rights of principals, and the 
correspondent duties and obliga- 
tions of factors, stated and elabor- 
ately discussed and explained by 
Rurrin, C. J. Ibid. 291 
5. A general power to a factor to 
sell, implies a power to do so in 
the usual way, at the place where 
the sale is to be made. Ibid. 295 
6. A direction to “sell for the best 
price” means no more than the 
law enjoins where the principal is 
silent. Ibid. 295 
7. A direction to “ sell immediate- 
ly” is not violated by a delay of 
fifteen days, where nothing is 
proved as to the state of the mar- 
ket. Ibid. 295 


FEME COVERT, DEED OF. 


1. Where it did not appear, either 
in the order for a commission to 
take the private examination of a 
Seme covert, under the act of 175}, 
(Rev. ch. 50,) or in the commis- 
sion itself, that she was an inhabi- 
tant of another country, or 80 
aged or infirm as to be unable to 
travel to court it was held that the 





deed was inoperative to convey 




















2. 


5. 


6. 


- A certificate of commissioners 


- An order that a deed of a feme 
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the wife’s interest in the land. 
Fenner vy. Jasper. 34 
It seems that it must appear, that 
the commission and the certificate 
of the commissioners were return- 
ed to the court, approved and or- 
dered to be registered, or the deed 
will be invalid as to the wife’s es- 
tate in the land. Ibid. 34 


appointed in another state to take 
the private examination of a feme 
covert, touching the free and vo- 
luntary execution of her deed, 


which states merely that she “ ac-|2. 


knowledged the same to be her 
act and deed in due form,” is not 
a compliance with the act of 1810, 
(Rev. ch. 791,) which requires a 


certificate of her acknowledgment | 3. 


that she executed the deed freely, 
ahd “doth voluntarily assent 


thereto.” Den ex dem. Lucas v.|4. 


Cobbs. 228 
covert, with the accompanying 
commission and certificates, be 
registered, is not conclusive that 
all the requirements of the statute 


have been complied with ; and the|5. 


omission of all or any of them, 
may be shown when the deed is 
offered in evidence upon any trial. 
Ibid. 228 
The deed of a feme covert is void 
at common law, and can only be 
effectual when taken according to 
the acts of 1715 and 1751, (Rev. 
ch. 3 and 50.) By those acts the 
deed is to be first proved as to both 
husband and wife, and then her 
private examination is to be had 
either by a judge, or in the county 
court ; and when her examination 
preceded the probate, the deed 
was held to be inoperative. Den 
ex dem. Sutton v. Sutton. 582 
Either a judge out of court, or 
the county court in session, may, 
upon being satisfied of the wife’s 
inability to attend for privy exam- 
Vo. 1. 62 
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ination, issue a commission to take 
it. Ibid. 585 


FORCIBLE ENTRY AND DE: 


TAINER. 

Whether an indictment will lie 
at the common law, for a forcible 
detainer after a peaceable entry; 
Qu? But it is certain, that nei- 
ther by the common law, nor un- 
der the statutes, can it be main- 
tained, where the entry is both 
peaceable and lawful. State v. 
Johnson et al. 324 
A purchaser of land under execu+ 
tion, may enter peaceably and re- 
tain possession, although some of 
the last tenant’s goods remain on 
the premises. Ibid. 325 
He may in such case, even break 
open an outer door of a house. 
Ibid. 326 
An action for the mere injury to ~ 
the house or land, cannot be main- 
tained against one who has a right 
of entry, for entering by force: 
But he may be indicted for the 
forcible entry, on account of the 
breach of the peace. Ibid. 326 
The entry, to authorise summary 
proceedings under the stat. 8 Hen. 
6, must be an unlawful entry, fol- 
lowed by a forcible detainer, and 
so stated in the inquisition, or it 
will be quashed. Ibid. 326 


FORNICATION AND ADUL- 


TERY. 
See InpictmEnt, 12, 


FORTHCOMING BOND. 


The obligation of a bond for the 


forthcoming of property; is only 
that the property shall be deliver- 
ed to the officer at the time desig- 
nated, and not that the execution 
shall be satisfied ; and therefore, 
if a surety to the forthcoming 
bond, before it is forfeited, dis- 
charges the execution without thé 
request of his principal, sucht 
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surety cannot maintain an action 

inst his principal for money 
expended for the latter’s use, al- 
though by the payment of the 
money in satisfaction of the exe- 
cution, the bond was discharged. 
Gray v. Bowles. 437 


FRAUD. 

1. Fraud in the execution of a deed 
may be averred at law, but fraud 
in the consideration can only be 
relieved in equity. Logan v. Sim- 
mons. 16 

2. An allegation of fraud against a 
purchaser at execution-sale, will 
not be heard from a stranger to 
the execution. Den ex dem Har- 
ry v. Graham. 76 

3. A voluntary conveyance made by 
a debtor, who owned at that time, 
and left at his death, sufficient 
property to pay all the debts 
which he owed atthe time of such 
conveyance, is not necessarily 
fraudulent and void as to creditors. 
Jones v. Young. 352 

4. The question of fraud in prevent- 
ing competition at an execution- 
sale, cannot arise between the al- 
leged fraudulent purchaser at such 
sale, and a claimant under a prior 
voluntary conveyance from the 
debtor. Ibid. 354 

5. If the defendant in an execution, 
places money in the hands of ano- 
ther person for the purpose of 
purchasing his own property, at a 
sale under the execution, with an 
intent to defraud his creditors, 
and that person buys it, and takes 
a deed from the sheriff, the defen- 
dant is still the owner of it, and 
another of his judgment-creditors 
may; at law, subject it to the sat- 
isfaction of his debt, although the 
first execution be for a bona fide 
debt, and the sheriff who sold un- 
der it is not a party to the fraudu- 
lent contrivance of the debtor. 
Den ex dem. Dobson v. Erwin. 569 








6. The different jurisdictions at law, 
and in equity, for the suppression 
of fraud, stated by Rurrin, C. J. 
Ibid. 569 

See Decerr. Husspanp anp Wire, 
1. Mitts, 1. Possession, 6. Pur- 
cHaseR. Wipow, 7. 


FRAUDS, STATUTE OF. 
1. The act of 1819, (Rev. ch. 1019,) 
. “to make void parol contracts for 
the sale of lands and slaves,” does 
not require that the consideration 
of the contract should be set forth 
in the written memorandum of it. 
Miller v. Irvine. : 103 
2. There isa matérial difference be- 
tween the statute of 1784, avoid- 
ing conveyances as to the widow ; 
and that of 1715, avoiding them 
as to creditors and purchasers ; in 
the former, voluntary conveyances 
are not fraudulent, simply on ac- 
count of their being voluntary. 
Littleton v. Littleton. 331 
3. There must be an actual intent to 
defraud the wife of her dower, to 
avoid a conveyance under the act 
of 1784. Ibid. 331 
4. Any conveyance, in which the 
husband reserves to himself the 
property during his life, is neces- 
sarily but colourable, and there- 
fore void as to the widow, under 
the act of 1784. Ibid. 332 
5. So of any other case, in which 
the apparent immediate disposi- 
tion is not bona fide—is not inten- 
ded to interfere with the present 
enjoyment of the husband, but 
only to hinder that of the widow. 
Ibid. 332 
6. Under the stat. of 13 Eliz. a con- 
veyance made with a view to be- 
coming indebted, is as much frau- 
dulent, as one made by a person 
already indebted. The reasons 
upon which this rule is founded, 
apply equally to conveyances 


made before and after marriage, 
under the act of 1784, where the 
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intent is to defeat the dower of 
the widow. Indeed, the word 
** widow,” used in the act of 1784 
makes the case more strong ; for 
that word is not more appropriate 
to the living woman whom the 
donor married, than to her whom 
he intends to marry. Ibid. 333 


GIFT. 

1. Where a controversy turns upon 
the question, whether certain 
slaves, which were put into the 
possession of a daughter upon her 
marriage, were intended as a gift 
ora loan, and there was no writ- 
ten evidence of the transaction, 
and no precise formula was stated 
by any witness to have been used 
in it, it is not erroneous in the 
judge to leave the case to the jury 
to decide upon all the evidence, 
whether a gift or a loan was in- 
tended. Torrence vy. Graham. 

284 

2. What construction the law would 
place upon a loan expressly de- 
clared to be for life, Qu.? Ibid. 

289 

3. Where one made a parol gift of 
slaves to his son-in-law, and the 

- latter, by direction of the former, 

gave them by his will to the grand 

children of the donor, it was held, 
that this did not constitute a gift 

in writing, within the act of 1806, 

(Rev. ch. 701,) and that the donor 

might, after the death of his son- 

in-law, resume the possession of 

them. Bennett v. Flowers. 467 

. Where one, upon the marriage of| 

his daughter, made a parol gift of 
slaves to her husband, who died, 
leaving two infant daughters, and 
appointed the donor executor of] 
his will and guardian of his chil- 
dren, to whom he bequeathed the 
slaves, it was held, that the donor 

might, under the act of 1806, 

(Rev. ch. 701,) resume the posses- 

sion of them, although he had 
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proved the will, hired them out 
as guardian, during the minority 
of the legatees, and upon their 
marriage, had procured a division 
to be made, and delivered the 
share of each in severalty. Ham- 
lin v. Alston. 479 
See Esrorret, 2. Possxsston, 5, 
6, 7. 


GRANT. 

1. The rule that a géant cannot be 
presumed from one who is forbid- 

den by law to make it, applies on- 

ly where the person is forbidden 

under all circumstances from ma- 

king it. Therefore, where the 

commissioners of a town were re- 

quired to set apart a lot for a 

school, and it appeared that they 

had done so, yet a grant of that 

lot to an individual might be pre- 

sumed, asthe grant might have 

been made before the selection 

took place, or the first might have 

been given up, and another selec- 

tion aflerwards made. Jackson v. 

Comm’s of Hillsborough. 177 

. If the judge leaves it to the jury 
to presume a deed, from length of 
possession and other circumstan- 
ces, without stating particularly 
the weight which the law attaches 
to each circumstance, as tending 
to establish or rebut the presump- 
tion, it is not erroneous, unless 
such particular instructions be 
prayed and refused. Ibid. 177 
The acts of 1777, (Rev. c. 14,s. 

11,) and 1783, (Rev. c. 185, s.' 
14,) which require grants to be 
recorded in the secretary’s office, 
do not impose upon the grantee, 
the burden of showing affirmative- 
ly that it has been done. The non- 
recording, if an available objec- 
tion at all, must be shown by him 
who makes it. But, i¢ seems, that 
such an objection is not available 
atall. Den ex dem. Van Pelt v. 
Pugh. 210 


3. 
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4. Slight and immaterial mistakes in 
the recording of a grant, will not 
avoid it. Ibid. 210 

See Costs, 1, 2. 


GROWING CROPS. 
See Execution, 10, 11. 


GUARDIAN. 


1. Guardian-bonds being taken by 
public authority, have a high cha- 
racter of authenticity, and need 
not be verified by the ordinary 
tests of truth, applied to merely 
private instsuments; namely, the 
obligation of an oath, and the cross 
examination of witnesses; there- 
fore, where the execution of such 
bonds, taken from their proper re- 
pository, is denied by plea, it is 

| only necessary to prove the iden- 

| tity of the defendant, in order to 
sustain the affirmative of the issue. 

| Kello v. Maget. 414 

2. Where the fact that a guardian 

- was appointed, is admitted, a pre- 
sumption arises that a guardian- 
bond was given, since such a bond 
is made a prerequisite to the ap- 
pointment. Ibid. 421 

3. Where the sureties of a guardian 
obtain, under the act of 1762, 
(Rev. c. 69, s. 21,) an order for 
counter-security, and at that time 
the guardian owes his ward, and 
never afterwards either returns an 
account nor makes a payment, no 
presumption of satisfaction at that, 
or any subsequent ti:ne, arises 
from his then being able to pay 
the sum he owed; and the sure- 
ties to the first bond were liable 
for it, although the order for 
counter security expressly releases 
them. Faye v. Bell. 475 


GUARDIAN-BOND. 


See Guarpian. Hertrorp County 
Act, 2. 
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HERTFORD COUNTY ACT. 


1. The summary proceedings au- 
thorised by the act of 1830, c. 68, 
for the relief ef persons likely to 
be injured by the burning of the 
records of Hertford County, par- 
take of the nature of proceedings 
in equity; and the rules of equity 
practice, should, therefore, when 
applicable, govern them. Kello v. 
Maget. 414 
In proceedings under this act, to 
reeover upon a guardian bond, it 
is sufficient to show, that a guar- 
dian bond was given, with a pe- 
nalty large enough to eover the 
amount claimed, and that it was 
executed by the defendant ; with- 
out showing the names of the jus- 
tices, to whom it was made paya- 
ble, or the exact amount of the 
penalty of the bond. Ibid. 414 


2. 


HOTCH-POT. 

Gifts of personalty by a husband to 
children, whether those of his pre- 
sent wife, or by a former marri- 
age, are to be brought into hotch- 
pot, for the benefit of the wife, 
she being placed in this respect 
vpon the same footing with chil- 
dren not fully advanced. Littleton 
v. Littleton. 329 


HUSBAND AND WIFE. 
A conveyance by a woman before 
marriage, is not at law, under any 
circumstances, a fraud upon the 
marital rights of her. husband. 
Logan v. Simmons. 13 
Slaves loaned to a woman before 
marriage, will be held by her hus- 
band as bailee, and the statutes of 
limitation will not operate upon 
his possession, until the contract 
of bailment is at an end. Ibid. 13 
The husband is not by marriage 
the purchaser of his wife’s chat- 
tels. Marriage is the only con- 


Be 


2. 


3. 





tract between the parties; the 
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‘law gives the husband his wife’s 
goods as an incident. Ibid. 15 
4. What the wife has disposed of 
before marriage, is not her’s, and 
is not, therefore, transferred to the 
husband.. Ibid. 15 
5. An antinuptual voluntary bond or 
contract may, in some cases, be 
relieved against in equity. Ibid. 
16 
See Evipence, 8. Exrecurors anp 
ApmMinistTraTors, 1, 2, 3. 


INDICTMENT. 


1. An indictment for biting off the 
ear, under the second section of 
the act of 1791, (Rev. ch. 389,) 
must state the offence to be done 
on purpose, as well as unlawfully. 
State v. Ormond. 119 

2. To render an act indictable as a 
nuisance, it is necessary that it 
should be an offence so inconveni- 
ent and troublesome as to annoy 
the whole community, and not 
merely particular persons. There- 
fore, where it was charged that 
the defendants assembled at a pub- 
lic place, and profanely, and with 
a loud voice cursed, swore and 
quarrelled, in the hearing of di- 
vers persons then and there as- 
sembled, whereby a certain sing- 
ing school was broken up and dis- 
turbed, ad commune nocumentum, 
it was held, that the indictment 
could not be sustained as one for 
a common nuisance. State v. 
Baldwin. 195 

8. An indictment, which states no 
unlawful purpose, and sets forth 
no act which the defendants as- 
sembled to commit, cannot be one 
for an unlawful assembly. Ibid. 

195 

4. Nor is one which charges no act 
of violence, or an act fitted to in- 
spire terror, nor any attempt to 
commit an act of violence, which, 
if committed, would make the de- 


rf 


8. 





. Upon an appeal from a judgment 


10. Where the name of a slave is 
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fendants rioters, an indictment for 
a riot or a rout. Ibid. 195 
5. The power to quash an indiet- 
ment before the defendant pleads, 
is purely a discretionary one. It 
is not usually exercised, unless 
where the defect is gross and ap- 
parent, not where the offence is of 
a heinous nature. Ibid. 196 






of cassetur, this court will not re- 
vise the exercise of the power to 
quash, but decide upon the suffi- 
ciency of the indictment, as it 
would appear upon a demurrer, 
motion in arrest of judgment, or 
writ of error. Ibid. 196 
If the facts charged, must, from 
their very nature have created a 
nuisance to the citizens in gener- 
al, the words ad commune nocu- 
mentum may be omitted. If the 
facts charged, show an offence in- 
convenient and troublesome, that 
may have extended its annoyance 
to the community, or may have 
reached only certain individuals of 
that community, those words be- 
come indispensable. Ibid. 197 
An indictment under the act of 
of 1826, e«. 13, charging that the 
defendant, on a particular day, 
and on divers other days before 
that day, sold and delivered spi- 
rits to certain slaves, whose names 
were to the jurors unknewn, is 
defective for uncertainty, in em- 
bracing the transactions of divers 
days, with divers persons. And as 
the names of the slaves were not 
given, it is also defective for not 
stating the owners of the slaves, 
or averring that the owners were 
unknown, if the fact were so. 
State v. Blythe. 199 
Semble, that a slave may be de- 
scribed by his name alone, but it 
is better for the name of his own- 
er to be given also. Ibid. 201 


averred to be unknown, the name 





of his owner, or an averment that 
he also is unknown, is essential. 
Ibid. 202 
11. An indictment which charges 


sense, unless by other sufficient 
and plain words, another meaning 
is impressed’ upon them. Ibid. 

410 


an indecent afd scandalous expo-|16. It is a general rule -in indict- 


sure of the naked person to public 
view ina public place, is suffici- 
ent, without charging the act to 
have been committed in the pre- 
sence of one or more citizens of 


the state. State v. Roper. 208) . 


12. An indictment for fornication, 


ments, that “the special manner” 
of the whole fact ought to be set 
forth with such certainty, that it 
may judicially appear to the court, 
that the indictors have not gone 
on insufficient premises. bid. 

; 4ll 


under the act of 1805, (Rev. ch.|See Forciste Entry anv Derarn- 


684,) must charge a fact to nega- 
tive the relationship of marriage 
between the parties, or it cannot 


ER, l, 4. 


INJUNCTION BOND. 


be sustained. State v. Dickinson.|An action of debt may be maintained 


349 

13. It seems, that the signing the 
name of the foreman to the en- 
dorsement of a “ true bill,” on a 
bill of indictment, though a salu- 
tary practice, is not essential to 
its validity. But whether this be 


upon an injunction bond, notwith- 
standing the summary remedy 
given by the acts of 1785, (Rev. 
ch. 233, s. 2,) and 1810, (Rev. 
ch. 794.) Casey v. Giles. 1 


INSOLVENT DEBTOR. 


so or not, a variance between the|1. A defendant who has given bond 


name of the foreman, as appearing 
upon the record of his appoint- 
ment, and his signature upon the 
bill, is immaterial, for his ideatity 
must necessarily be known to the 
court, and the receiving and re- 


under the act of 1822, c. 3, for the 
relief of insolvent debtors, cannot 
object to the informality of the 
bond, and pray a discharge on ac- 
count thereof. Page v. Winning- 
ham. 113 


cording the bill with his endorse-|2. When this court affirms the judg- 


ment, establishes it. State v. Cal- 
hoon. 374 
14. Where an indictment charged 
in effect, that the defendant, a 
constable, falsely affirmed that a 
note for the payment of money 
was a forthcoming bond, and that 


ment of the Superior Court, or- 
dering a defendent in ca. sa. to be 
imprisoned, it directs a proceden- 
do to the court below, to carry the 
judgment into effect. Ibid. 113 


JUDGE’S CHARGE. 


by means of such falsehood, the}1. Where the general dogtrines and 


defendant deceitfully prevailed on 
the prosecutor to execute a pro- 
missory note for the payment of a 
sum of money ; it was held, that 
the charge was too vague and un- 
certain, in not stating how the re- 
sult was produced by the false- 
hood practised. State v. Fitage- 
rald. 408 


rules contained in a judge’s charge 
are correct, and there appears no 
special circumstances requiring a 
modification of them, and the par- 
ty excepting has called for no 
special instructions which have 
been denied, an exception to 
the charge cannot be sustained. 
M‘Rae’s Adm. v. Evans. , 243 


45. Legal terms in an indictment|2. Where the defence of a person 
indicted for murder, as disclosed 


must be understood in their legal 
































by his witnessess, consists of a 
justification, and the judge in his 
charge, takes it for granted that 
the homicide was committed by 
him, he does not thereby violate 
the act of 1796 (Rev. c. 452) for- 
bidding the expression of his opin- 
ion as to the weight cf evidence, 
because the justification necessa- 
rily admits the homicide, and its 
validity cannot be examined, ex- 
cept upon the supposition that it 
was committed by him who seeks 
to justify it. State v. Miller. 500 
3. An assumption by a Judge in his 
charge, that a fact deposed to is 
true, but which, if true, cannot 
prejudice the prisoner, is not er- 
roneous. Ibid. 504 
See ARBITRATION AND AwaRD. 
Evipence, 25. New Truiat, 1, 2. 


JUDGMENT. 

1. If it appears upon the whole re- 
cord, that the demand of the plain- 
tiff is against the defendant in his 
representative character, a judg- 
ment against him personally will 
be reversed. Shearin v. Neville, 
Adm. 3 

2. A judgment merely that the re- 
port of commissioners to divide 
land “ be confirmed” without or- 
dering it to be recorded, and giv- 
ing judgment for the costs, it 
seems, is an interlocutory and not 
a final judgment. Nicelar v. Bar- 
brick. 259 

8. A judgment is conclusive between 
parties and privies, as to those 
facts only, which it directly esta- 
blishes, but does not to prove those 
which may be inferred from it. 
As in trespass quare clausum 
fregit, unless entered upon the 
plea of liberum tenementum, it is 
not even admissible in another ac- 
tion, between the same parties, or 
their privies, to prove title to the 
locus in quo. Bennett v. Holmes. 

486 
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See Mizts, 7, 8. 10, 14. 


JURY. 
See New Triat, 4,5, 6. Posrmass 
TER. 


JUSTICES’ JURISDICTION. 
See Covenant, 5. 


LANDLORD AND TENANT. 
See Esecrment, 2. 


LAND. 
See Execurion, 13. Exrcurors 
anp ApmrnisTraTors, 5. Partt- 
TION. 


LEGACY. 

1, An assent to a legacy by the ex- 
ecutor may be presumed from the 
possession of it by the legatee. 
White v. White. 268 

2. A bequest by a testator to his 
wife in the following words, “I 
wish her to get Stanford in her 
third of the property, if she 
chooses,” is not a specific legacy 
of the slave to the wife, but only 
gives her the right to take him at 
a fair valuation; and if that valu- 
ation is more than her share, she 
must account for the surplus. 
Young v. Carson. 360 

See Execurors anp ADMINISTRA- 

Tors, 11, 12. 


LIMITATIONS, STATUTE OF- 
1. The possession of slaves for more. 
than three years, by the trustees of 
a religious society, for its benefit 
exclusively, and against the rights” 
of all others, is a bar to an action 
of detinue for the slaves, notwith- 
standing the society considers sla- 
very as sinful, and holds the slaves 
for the purpose of giving them the’ 
advantages of freemen; because 
the cause of action arose from the 
conversion, and not from the in- 
tent with which it was made. 

















2. Where A,, tenant in fee simple, 
mortgaged his land for a term of 
500 years, and conveyed his rever 
sion in trust for himself for life, and 


died ; and during the continuance 
of the mortgage term, B. got pos- 
session of the premises, and re- 
tained it for more than seven years 
under colour of title; and after- 
wards the daughters, the cestut que 


the possession, and the legal re- 
presentative of the mortgagee, 
made a release to them of the 
mortgage term ; it was held, that 
the daughters having only an equt- 
table estate in the reversion, the 


extinguishment of the term, but 
at most, could only be, at law, 
an assignment of the term; that 
this term was barred by the statute 


ly the daughters could not defend 
their possession against an eject- 
ment brought by those claiming 
under B. Gwyn v. Wellborne. 313 
3. But although a tenant for years 


limitations, yet the reversioner will 
not be affected thereby, until the 


the term ; therefore, if in the case 
stated above, the representative of 
the mortgagee had received satis- 
faction from the trustee, and sur- 
rendered the term to him, he, or 
his cestui que trusts holding for 
him, would have become entitled 
to the legal possession of the land, 


the ejectment. Ibid. 313 
4. The mere existence of discon- 
nected and opposing demands, be- 
tween two parties, one of which 


take a case out of the statute of| 
limitations. There must be mu- 
tual running accounts having re- 
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ference to each other, between the 
parties, for an item within time to 
have that effect. Green v. Cald- 
cleugh. 320 


afterwards for his daughters and) See Hussanp anp Wirr, 2. Pos- 


SESSION, 1. 7,8. Wupow, 2. 


MANDAMUS. 
See Costs, 3. 


MANSLAUGHTER. 


trusts of the reversion, obtained|1. If a slave, in defence of his life, 


and under circumstances strongly 
calculated to excite his passions 
of terror and resentment, kills his 
overseer, the homicide is by such 
circumstances, mitigated to man- 
slaughter. State v. Will. 121 


release could not operate as alegal|2. It seems, that the law would be 


the same, with respect to killing 
a master or temporary owner, un- 


der similar circumstances. Ibid: 
121 


of limitations, and that consequent-/3. If an apprentice flies from the 


chastisement of his master, who 
pursues him with unlawful violence 
and in the pursuit is killed, the 
apprentice is not guilty of murder. 
Ibid. 165 


may be barred by the statute of) 4. So of a person guilty of a misde- 


meanor, flying from an officers 
Ibid. 165 


expiration or extinguishment of|5. Unconditional submission is the 


general duty of the slave. Un- 
limited power, is, in general, the 
legal right of the master; but 
this does not authorize the master 
to kill his slave, and the slave has 
a right to defend his life, against 
the unlawful attempt of his mas- 
ter to take it. Ibid. 165 


and might have defended it against|6. If a slave resists his master, pre- 


vious to any attempt on the part 
of the latter to take his life, and 
he afterwards kills his master, he 
is guilty of murder. Ibid. 166 


demands is of recent date, will not|7. It is not the criterion of a “legal 


provocation” that the offensive act 
must be an indictable offence. 
Ibid. 169 
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MILLS. 

1, A conveyance made to defeat, 
hinder, or delay a party injured 
by the erection of a mill, in the 
recovery of his damages, is fraud- 
ulent and void, as to such party, 
and the owner or proprietor of the 
mill, notwithstanding such convey- 
ance, continues still liable for the 
damages. Purcell vy. M‘Callum. 
i 221 

2. Quere, whether damages for an 
injury to the plaintiff’s health can 
be assessed under that act. Ibid. 

221 

3. Upon a petition filed under the 
act of 1809 (Rev. c. 773,) to re- 
cover damages caused by the erec- 
tion of a mill, damages may be 
assessed for an injury to the health 
of the plaintiff and his family, as 
well as for overflowing his land. 
Gillet v. Jones. 339 

4. If at the time of the trial of a 
suit upon a petition for damages 
under the act of 1809, five years 
have elapsed since the filing of 
the petition, a peremptory judg- 
ment for the annual damage for 
five years, is proper, whether 
such annual damages be above or 
below twenty dollars. Ibid. 339 

5. The main object of the act of 
1809 was to restrain a malicious 
exercise of the common law right 
to sue for a nuisance in frivolous 
cases. It does not create any new 
right to damages, nor abolish any 
pre-existing one. It only restricts 
the party to a certain extent, toa 
particular mode of recovery. Ibid. 

342 

6. The policy of the act of 1809, 
requires its application to all in- 
juries of whatever character, aris- 
ing from the erection of a mill. 
Ind. 343 

7. Upon a verdict under this act, 
where the annual damage is un- 
der $20, the proper judgment is 





for the whole damages with a 
Vor. l. 





8. 


9. 


10. Where the suit upon the petition 


11. It would be error as against the 


12. One, whose land is overflown by 


See Execurion, 3, 4, 5, 6, 7, 8 
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cessat executio, for those not then 
payable. Ibid. 345 
‘The judgment should be peremp- 
tory, and not conditional. 1b. 346 
If the damages be increased, the 
plaintiff will not be estopped by 
the judgment. If the defendant 
do not keep up the mill, the judg- 
ment may be set aside for the re- 
sidue of the damages by audita 
querula, or other remedy in the 
nature of it. Ibid. 346 


ends within five years, and the 
plaintiff has a verdict for more 
than $20 annual damages, he may 
elect to take judgment for five 
years damages, or only those for 
the years passed. And if he elects 
tu take a judgment for five years 
annual damages, he will be con- 
cluded for that period, and not be 
at liberty to use his common law 
remedy. Ibid. 347 


plaintiff, and perhaps also as 
against the defendant, to enter a 
judgment for the five years annual 
damages, where it exceeds $20, 
without the election of the plain- 
tiff appearing upon the record, un- 
less the suit has been protracted 
beyond the five years. Ibid. 348 


a mill-pond, hasa right to recover 
for the damages done him, not- 
withstanding his ancestor con- 
sented, by parol, to the erection of 
the dam, and the consequent over- 
flow of the land; for if it be the 
grant of an incorporeal heredita- 
ment, it is void for want of a deed 
—if a mere authority, it can be 
revoked, and ceases with the life 
of the grantor. Bridges v. Purcell. 

492 


MORTGAGE. 


Limirations, Stature oF, 2. 
Possession, 4. 








MURDER. 
See Jupor’s Cnarer, 2. 
SLAUGHTER. 


NEW TRIAL. 

1. Where no particular instructions 
were asked on the trial, a new 
trial will not be granted, unless the 
party praying it can show that 
the jury was probably misled by 


Man- 


the charge of the judge. Torrence}. 
7. Matter alleged as a ground for a 


v. Graham. 284 
2. Although a party may get a ver- 
dict, notwithstanding an erroneous 
charge against him, on a particu- 
Jar point; yet if the opinion deli- 
vered may have prevented the 
other party relying upon, or have 
excluded from the case stated, 
other evidence that was given, a 
new trial will be granted. Jones 
v. Young. 352 
3. The reception of improper testi- 
mony will not be a ground for a 
new trial, if the only effect of such 
testimony can be to remove or 
weaken improper testimony in- 
troduced on the other side. A 
judgment will not be reversed for 
inadvertences or mistakes which 
did not and could not affect the 
rights. of him who complains of 
them. Ingram v. Watkins. 442 
4. Misconduct ina juror, in a capital 
case, as a separation from his fel- 
lows, or eating, or drinking with- 
out the permission of the court, 
before delivering the verdict, 
held by Rurrin, C. J., and Dan- 
ret, J., to be a reason for apply- 
ing to the discretion of the judge, 
in the court below, for a new trial, 
and not to render the verdict a 
nullity, and a venire de novo pro- 
per. State v. Miller. 500 


5. But per Gasron, J., any unau- 
thorized and unexplained separa- 
tion of a juror from his fellows, in 
a capital case, in law, vitiates the 
verdict, and a venire de novo 
should be awarded. Minor irre- 


gularities are grounds for a new 
trial addressed to the discretion 
of the judge who presided at the 
trial. Ibid. 500 


6. The effect of a separation of the 


jury, before they return their ver- 
dict, and the difference between a 
new trial, and a venire de novo 
discussed and stated at length by 
Rvurrin, C. J., and Gaston, J. 
Ibid. 500 


venire de novo should be stated on 
the record, and not brought: for- 
ward in pais,as ground for a new 
trial. Ibid. 505 


NUISANCE. 
See InpicTMEnrT, 2. 7. 


OVERSEER. 

1. The forfeiture imposed upon an 
overseer by the act of 1741 (Rev. 
c. 35, sec. 22) for leaving his em- 
ployer’s service during the time 
for which he was employed, does 
not attach to a case where, by the 
stipulations of the parties, the 
overseer may leave, or the em- 
ployer may discharge him at plea- 
sure. Steed v. M‘Rae. 435 

2. A contract for services as an over- 
seer, in which it is stipulated that 
the overseer may leave his em- 
ployer’s service, or the employer 
may discharge the overseer at 
pleasure, will be construed, so as 
to give the overseer a pro rata 
compensation during the time, he 


may serve. Ibid. 435 
OUSTER. 
Vide Possgssion, 11. REveERsiox, 
1, 2. 
PARTITION. 


The report of commissioners ap- 
pointed to divide the lands of in- 
testates, under the acts of 1787 
and 1801, (Rev. ch. 274 and 588) 








will be presumed to be correct, 























and be coafirmed, although one 
dividend of land be nearly double, 
and another not half of the aver- 
age value of the shares, unless 
something improper appears on 
the face of the return, or is shown 


by extrinsic proofs. Nicelar v. 
Barbrick. 257 
PAYMENT AND SATISFAC- 


TION. 

If, in the case of a previous debt, 
the creditor, by agreement with 
the debtor, accepts the note of a 
third person, payable to himself, 
it is presumed to be in satisfaction, 
and extinguishes the original con- 
sideration. Much more when the 
seller agrees with the vendee, at 
the time of the sale, and he does 
then take for the price the note of 


such third person. Symington v. 
M‘ Lin. ° 298 
PEDLARS. 
See Taxes, 1, 2. 
PENAL STATUTES. 


In warrants upon penal statutes be- 
fore a single justice, there must be 
some reference to the statutes 
which give the penalty ; and the 
omission of such reference in the 
process, is a substantial defect, 
that will be fatal, even after ver- 


dict. Buncombe Turnpike Com- 
pany v. M‘Carson. 306 
PERJURY. 


On an indictment for perjury, it is 
not necessary for the prosecution 
to prove all the evidence given by 
the defendant on the trial wherein 
he testified. It is sufficient to 
prove all the evidence given by 
the defendant in relation to the 
fact on which the perjury is as- 
signed. Den ex dem. Ingram v. 
Watkins. 445 


1. The act of 1796, (Rev. ch. 451,) 


3. 


5. 


See Accorp anp Satisraction, 1, 


1. The cutting grass in a meadow 





2. 


. What is the effect of an entry in 


. At law, all the allegations of a 


PLAT. 
See Bounpary, 3. 


PLEAS AND PLEADING. 



























which prevents a plea puis dar- 
rein continuance, from being a re- 
linquishment of the former pleas, 
does not subvert the order of plea- 
ding. Therefore, a plea in abate- 
ment since the last continuance 
necessarily operates a relinquish- 
ment of previous pleas in bar. 
Morgan v. Cone. 235 
Upon sustaining a plea in abate- 
ment, the judgment should be that 
the plaintiff’s writ be quashed, 
and that the defendant recover 
his costs. Ibid. 238 
When a record from one state of 
our union, is declared on, or plead- 
ed in bar in another, the only pro- 
per plea or replication is nul tiel 
record ; and that both as to its 
existence and effect, is to be pass- 
ed on by the court upon inspec- 
tion, and not by the jury. Carter 
v. Wilson. 362 


the record of a suit in Virginia, 
that “* by consent of the parties it 
is ordered by the court that this 
cause be dismissed, and that the 
defendant pay to the plaintiff his 
costs, by him in this behalf ex- 
pended.” Qu? Ibid. 362 
Whether a retraxit, any more 
than a nonsuit, is a bar toa future 
action. Qu? Ibid. 366 


plaintiff, not answered by the de- 
fendant’s plea, are confessed. In 
equity, the charges not admitted 
by the answer, are put in issue. 
Kello v. Maget. 419 


2. Corporation, 2. Derinog, 1. 
Grant, 3. 


POSSESSION. 





for seven years successively, 
stacking it on the land, and fenc- 
ing the stacks, will, with colour 
of title, bar the entry of one claim- 
Ing adversely. Den ex dem. Bur- 
ton et al. v. Carruth. 2 
2. The doctrine of possession, as 
connected with the actions of tres- 
pass and ejectment, discussed by 
Rorrin, C. J. Den ex dem. Dob- 
bins v. Stephens. 
3. To establish a presumption of 
title from possession, it is not ne- 
cessary to prove that the posses- 
sion was under a claim of right, 
as every possession is, unexplain- 
ed, on the possessor’s own right. 
Jackson v. Comm'rs of Hillsbo- 
rough. 177 
4. The possession of a mortgagor, 
or of those claiming under him, is 
the possession of the mortgagee ; 
and if the mortgagor is ousted by 

a stranger, and regains the pos- 
session, he regains it still as the 
tenant of the mortgagee. Gwyn 
v, Wellborn, * 319 
5. The gift of a slave by parol, since 
the act of 1806, (Rev. ch. 701,) 
operates as a bailment; and no 
Jength of possession under such 
gift, will raise a presumption of 
title in the donee. Hill v. Hughes. 
336 

6. The possession of a son-in-law, 
under a parol gift from his wife’s 
father, is not evidence of fraud in 
the donor, as to the creditors of 
the son-in-law, unless there be a 
conveyance of the slaves by the 
donee, for the benefit of his credi- 
tors, which is known to the donor, 
and acquiesced in by him. Ibid. 
336 

7. If the donee of a slave, under a 
parol gift, convey him in trust to 
secure creditors, but by a stipula- 
tion in the deed, still retain pos- 
session, such possession is not the 
possession of the alienee, so as to 
operate as a bar to the donor un- 


5}. 
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der the statute of limitations. 
Ibid. 336 
8. Although the possession of part 
of a tract of land is in law the 
possession of the whole, where 
there is no adverse possession, yet 
if the land be composed of differ- 
ent tracts, held under different 
grants; and described in the deed 
to the possession by different 
boundaries, an actual possession 
upon one does not in law extend 
to the other; and ‘if both are co- 
vered by an elder grant, the sta- 
tute of limitations perfects the ti- 
tle of that only, on which there 
was an actual possession. Den ex 
dem. Carson v. Mills. 546 
. If part of a tract of land be co- 
vered by two titles, and he who 
has the better be in possession of 
another part of it, he has in law 
the possession of the whole, unless 
the person holding under the other 
title has actual possession of the 
interference. Ibid. 552 
10. But if the person having the 
better title is notin the actual 
possession of any part of the land, 
and the owner of the other title is 
in possession outside the interfer- 
ence, the latter has not in law, 
possession of the interference. 
Ibid. 552 
11. When one is ousted, and after- 
wards enters and seals a deed 
upon the land, the entry deter- 
mines the estate of the disseisor, 
and the deed is operative. But if 
he be ousted of separate parts of 
the land by two trespassers, and 
makes a deed for the whole to one 
of them, it does not convey the 
land held by the other. Ibid. 554 
See Deep, 4, 5. Reversion, 2. 


POSTMASTER. 
The act of Congress of 1825, c. 275, 
s. 35, exempting postmasters from 
serving on juries, is constitutional, 





and those officers cannot be com- 

















INDEX. 


pelled to serve as jurors on the 
original panel in the state courts. 
Though, it seems, that they would 
not be so exempted, when called 
as tales-jurors. State y. Williams. 
372 

See Aprgat, 8. 


POWER. 

1. Courts of equity will control the 
unreasonable exercise by one of a 
power or discretion, which may 
affect the interests of another per- 
son. Cloud vy. Martin. 400 
2. But a court of law is bound by 
the terms of the will, or other in- 
strument creating the power or 
discretion. Ibid. 401 
See Execurors anp ApMINISTRA- 
Tors, 5, 6, 7, 10. 


PRACTICE. 

Where an answer in equity is eva- 
sive or insufficient, the regular 
course is to except to the answer, 
and compel a full and direct one. 
Unless this be done, the plaintiff 
is under the necessity of proving 
every material averment in his 
bill, which has not been admitted 
by the defendant, although the 
same amount of proof is not re- 
quired, as is indispensable, when 
the averment has been denied. 
Kello v. Maget. 419 

See InpictMEnT, 5. 13. 


PRESU MPTION. 
See Deep, 3. Evipencr, 10. 
Grant, 1, 2. Presumption, 3. 5. 


PRINCIPAL, 


See Facror. 


PURCHASER. 

A purchaser, for a valuable conside- 
ration, without notice from a 
fraudulent grantee, acquires a 
good title against the creditors of 
the original fraudulent grantor. 


6. In extraordinary cases, as where 
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See Execution, 15. Forcrie 
Entry ano DetaineRr, 2, 3. 


QUARE CLAUSUM FREGIT: 


See Trespass, 1, 2. 4. 


RECORD. 

1. Upon the suggestion of a diminu- 
tion of the record, the defects 
alleged may be supplied by send- 
ing a new transcript, or by mak- 
ing insertions in that before sent ; 
and in the latter case, if the pro- 
per officer make the insertions 
from a memorial containing the 
facts omitted ; it is no objection, 
that he had not the record of 
the whole proceedings present. 
State v. Reid. 377 
The supplying defects in a 
transcript, either by procuring a 
new one, or by making insertions 
in that already sent, is not an 
amendment of the court to which 
it is sent. Ibid. 377 
3. When atrial is authorized on a 
transcript, it is presumed to give 
the tenor of the record; but as it 
may not, either party upon a pro- 
per suggestion of a diminution of 
the record, may have the proceed- 
ings stayed, until a more perfect 
transcript be obtained. And this 
is usually done by a certiorari. 
Ibid. 382 
4. It will be no objection that the 
transcript was made out from the 
proceeding in paper, instead of 
being taken from the roll, pro- 
vided the transcript be a true copy 
of the whole record. Ibid. 382 
5. A certiorari may issue as often 
as it appears to the court that 
there is reason to believe the 
transcript is imperfect, until one 
is obtained to which neither can 
object. Ibid. 382 


2. 


two transcripts are sent coatra- 
dictory to each other, and the 





Martin v. Cowles. 29 








parties do not agree whicb is cor- 








rect, the court instead of ordering 
a certiorari, will direct the officer 
to attend with the original record. 
Ibid. 383 

See Case Srarep, 1, 2. 4. Evr- 
penck, 2. Pieas anv Pueap- 
ines, 3, 4. 


RELEASE. 
See Wipow, 1. 


REMOVAL OF A CAUSE. 


1. Although one court cannot take 
any posterior action in a cause af- 
ter it has been removed to another 
for trial, yet it may afterwards 
amend by supplying an omission 
in the record, which occurred, 
prior to the order of removal ; and 
may then send a new transcript of, 
the amended record to the court 
to which the cause was removed. 
State v. Reid. 377 

2. It seems that a cause cannot be 
removed from one Superior Court 
to another for trial, before issue 
joined. Ibid. 379 

3. After a cause is effectually re- 
moved to another court for trial, 
the first has no farther jurisdiction 
over it. Ib. 379 

4. If an order of removal is prema- 
ture, the court to which the case is 
sent, acquires no jurisdiction, but 
it remained in the court where it 
commenced. Jd. 379 


RENT. 
A lessor who parts with the rever- 
sion, cannot recover rent accruing 


subsequently. Jb. 100 
RETRAXIT. 
See Pieas anp Pieaprine, 5. 
REVERSION. 


1. Whether the ouster of a tenant 
for years under the claim of a fee 

y a stranger, is a disseisin of 
him in reversion or remainder, in 








this state, gr? Gwyn v. Well- 
born. 315 
But whether it be so or not, the 
reversioner has no right to enter 
on the possession until the expira- 
tion of the term for years, and un- 
til that time will not be affected 
by the adverse possession. = 
See Exrcurers anp ADMINISTRA- 
rors, 4. Liurrations, Statute 
or, 3. Rent. 


SCIRE FACIAS. 
See Execution, 13, 14. 


SHERIFF. 
1. If the sheriff forbears, at the re- 
quest of the plaintiff, to collect 
money on an execution, he is not 
responsible therefor; but if he 
forbears of his accord, he will 
be liable for the damages the . 
plaintiff may sustain thereby. If 
the whole amount of the execu- 
tion is lost by the sheriff’s negli- 
gence, he will be answerable for 
that amount; but if the money 
can still be collected from the de- 
fendant in the execution (a fact 
which it will be for the sheriff to 
prove) the sheriff will be liable 
only for the damage which the 
plaintiff has sustained by the de- 
lay. M‘Rae’s Adm. v. Evans. 243 
The sheriff is liable for the mere 
not returning an execution, but the 
damages therefor will be only 
nominal. Ibid. 243 
Under the act of 1782 (Rev. c. 
177, sec. 3,) the sheriff must be 
proceeded against by sci. fa. as 
bail, for not taking bail upon a 
capias, in equity; and an action 
on the case will not lie against him 
for such failure or neglect. Troy 
v. Williamson. 252 
See Execution, 1, 2. 


2. 


2. 


3. 


SHERIFF’S DEED. 
1. A sheriff’s deed fairly executed 











at any time after the sale, has re- 
lation to the sale, and operates to 
pass the title from that time. And 
if every thing else be regular and 
fair, the law will raise no presump- 
tion of fraud against the deed, 
merely because it may be ante- 
dated to the time of the sale. Den 
ex dem. Dobson v. Murphy. 586 
2. If a sheriff’s deed does not evi- 
dence an actual sale under exe- 
cution, it cannot be connected with 
the execution. But if there was 
an execution giving the sheriff) 
power to sell, and, if under that 
execution, a fair sale be made by 
authority of the sheriff, and the 
purpose of the deed is to authen- 
ticate that transaction, then it op- 
erates, from the sale, either as 
title, or colour of title. Ibid. 593 


SHERIFF’S RETURN. 
See Cotour or TITLE. 





SHIPPER. 

When the shipper agreed to load a 
vessel ‘“* in a reasonable time,” it 
was held, that he was bound to 
pay for every unreasonable delay 
that occurred ; and the fact of his 
residing at a distance from the 
shipping port, made no difference 
in the obligation created by the 
articles. Wade v. Russell. 542 


SLANDER. 

1. In anaction of slander, where the 
words contain an imputation of 
murder, the plaintiff may be enti- 
tled to recover, although the de- 
fendant may prove that the person 
alleged to be dead is still alive, if 
those in whose presence the words 
were spoken, had well-grounded 
reasons to believe that he was 
then dead. Sugart vy. Carter. 

8 

2. In actions for slander, it is not 

adinissible to prove in mitigation 


of damages, that previous to the 


INDEX. 




































speaking of the words, the plain- 
tiff was in the habit of vilifying 
and abusing the defendant. Good- 
bread v. Ledbetter. 12 
3. To charge a man with harbour-: 
ing a runaway slave, is not action- 
able, without proof of special da- 
mage ; although for such offence, 
he might, if guilty, be indicted, 
and, upon conviction, be fined and 
and imprisoned. The charge, to 
sustain an action, must impute an 
offence, to which is annexed an 
infamous punishment, a punish- 
ment which involves social degra- 
dation, by occasioning the loss of 
the libera lex. Skinner v. White. 

471 


SLAVES. 

1. A deed conveying slaves to the 
trustees of a religious society, for 
the use of the society, vests no be- 
neficial interest in the trustees in- 
dividually ; and if it is intended to 
confer on the slaves the rights of 
freemen, while they are nominal- 
ly held in bondage, it is inopera- 
tive, as being against public po- 
licy. White v. White. 260 
2. Whether a deed of emancipation, 
made before the passage of the 
acts of 1777 and 1799, (Rev. ch. 
109 and 443,) is void merely be- 
cause of the incapacity ot the 
slave to take, or because of its il- 
legality, or whether thereby the 
slave was forfeited, quere. Ibid. 
265 

3. It seems, that the slave, if he re- 
mained six months in the state, 
was thereby forfeited, or became 
derelict. Ibid. 266 
4. But it seems, that a reservation 
of the master’s rights for a term 
of years, would render the deed 
inoperative, because thereby the 
slave would be prevented from 
leaving the state within — six 
months, as required by the act of 
1741. Ibid. 266 











- 





5. Whether deeds of emancipation, 
in opposition to the acts of 1777 
and 1779, are merely void, and 
the slave remains the property of 
the master, or whether it is for- 
feited to the state, guere. And if 
forfeited, whether the title of the 
master is divested belore sei- 
zure, quere. Ibid. 267 

6. A petition filed in the county 
court, praying permission 
emancipate a slave “at such 
time as the owner may think pro- 
per, and a decree of the court, 
granting such permission, upon 
the owner’s “ complying with the 
directions of the acts of the gene- 
ral assembly, in such cases pro- 
vided,” is not a valid act of libera- 
tion, within the purview of the 
acts of 1777, (Rev. ch. 109,) and 
1796, (Rev. ch. 453,) where no 
other proceedings appear upon 
the records. Bryan ‘v. Wads- 
worth. 384 

7. The giving the bonds required 

from the owner of a liberated 

slave, and filing them in the coun- 
ty court, forms no part of an act 
of emancipation, and will not aid 

a defective act of liberation under 

the acts of 1777 and 1796. Ibid. 

384 

. It seems, that to constitute an 

act of liberation, entered of record 

under the act of 1796, it is only 

necessary that there should be a 

petition filed, making the proper 

allegations, and expressing the 
desire of the owner then to confer 
freedom upon his slave, and pray- 
ing permission so to do; and that 
the court should, by a proper ad- 
judication, grant the permission 

as prayed for. Ibid. 384 

The manumission ofa slave is the 

act of the owner; and although 

various statutes have restrained 
and regulated the power of the 





to}. 


ferred it upon a judicial tribunal. 
Ibid. 386 
10. ‘The legislature cannot liberate 
a slave, without the consent of his 
owner. Ibid. 389 


|See Bequest, 1, 2, 3, 4. Estopret, 


1, 2. Staves, 1, 3,4. Hussano 
anp Wires, 2. Limrrations, Sra- 
TUTE OF, 1. Manstaucurer, 1, 
2, 5, 6. 


STATUTE. 
See Acts or THE LEGISLATURE. 


STATUTES CONSTRUED OR 
COMMENTED UPON. 


8 Hen. 6th c. 9. State v. Johnson. 
326 

21 Hen. 8th c. 4. Wood v. Sparks. 
389 

13 Eliz. c. 6. Martin vy. Cowles. 32 
27 Eliz. c. 4. Martin v. Cowles. 32 
1715 Rev. c. 2, s. 3. Spencer v. 
Weston. 213 
1715 Rev. c. 2, s. 4. Burton v. 


Carruth. 2 
1715 Rev. c. 3. Sutton v. Sutton. 
582 

1715 Rev. c. 7, s. 4,5,6. Martin 
v. Cowles. 32 


1741 Rev. c. 35, s. 22. Steed v. 
M‘ Rae. 435 
1751 Rey. c. 50. Fenner v. Jasper. 


34 

1751 Rev. c. 50. Sutton y. Sutton. 
582 

1762 Rev. c. 69, s. 21. Foye v. Bell. 
475 


1777 Rev. c. 109. Bryan v. Wads- 
worth. 384 
1777 Rev. c. 114, 8.11. Van Pelt 
v. Pugh. 210 
1777 Rev. c. 115, s. 57, 58. Blunt 
v. Moore. 10 
1777 Rev. c. 115, s. 75. Harvey v. 
Smith. 190 
1777 Rev. c. 115, s. 90. Darden v- 





owner to emancipate, yet none 


have taken it from him, and con- 


Maget. 498 
1782 Rev. c. 177, s. 3. Troy v. 
Williamson. 252 
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1783 Rev. c. 185, s. 14. Ven Pelt)1818 Rev. c. 963, s. 6,7. State v. 
v. Pugh. 210| Dickerson. 349 
1784 Rev. c. 204. Littleton v. Lit-|1818 Rev. c. 963, s. 6,7. Sparks v. 
tleton. 327| Wood. 489 
1784 Rev. c. 225, s. 6. Harvey v.|1819 Rev. c. 1019. Miller v. Ir- 
Smith. 193] vine. 103 
1785 Rev. c. 233, s. 2. Casey v.|/1822 Tay. Rev. c. 1129. Wynne v. 
Giles. 1} Wright. 19 
1787 Rev. c. 274. Nicelar v. Bar-|1822 ‘lay. Rev. c. 1131. Page v. 
brick. 257| Winningham. 113 
1790 Rev. c. 326. Jones v. Physioe.|1824 Tay. kev. c. 1234. State v. 
173} Dickerson. 349 


1794 Rev. c. 414, s. 9. Simpson v. 
Harry. 202 


1796 Sen c. 451. Morgan v. Cone. 
235 
1796 Rev. c. 452. State v. Miller. 


500 

1796 Rev. c. 453. Bryan v. Wads- 
worth. 384 
1796 Rev. c. 469. Murphey v. Ave- 
26 


ry. 
1797 Rev. c. 504, s. 3. Jones v. 
Physioe. 173 
1799 Rev. c. 531, s. 3. Shew v. 
Stewart. 412 


1799 Rev. c. 539. State vy. Ormond. 
119 

1801 Rey. c. 588. Nicelar v. Bar- 
brick. 257 

4 Rey. c. 684. State v. Dicker- 
349 

1806 06 Rev. c. 701. Hill v. Hughes. 
336 

1806 Rev. c. 701. Jones v. Sasser. 
452 


1806 Rev. c. 701. Bennett v. Flow- 
ers. 467 
1806 Rev. c. 701. Hamlin v. Als- 


ton. 479 
1809 Rev. c. 773. Gillet v. Jones. 
339 


1810 Rev. c. 785, s. 7. Sparks v. 


Wood. 489 
1810 Rey. c. 791. Lucas v. Cobbs. 
228 


1810 Rev. c. 794. Casey v. Giles. 1 
1812 Rev. c. 830. Camp v. Coze. 
52 


1825 Tay. Rev. c. 1282. Sparks v. 


Wood. 489 
1827 c. 13. Pettijohn v. Beasley. 
254 


1828 c. 12,s. 1. M‘Carson vy. Rich- 
ardson. 561 
1830 c. 68. Kello v. Maget. 414 
1832 c. 2. Williams v. Somers. 61 
1832 c. 20. Murphey v. Avery. 26 


SUPREME COURT. 
See Costs, 4, 5. 


SURETY AND PRINCIPAL. 

- Where nothing is said or done in- 
consistent with that inference, if 
two persons put their names on 
paper for the accommodation of a 
third, they are co-securities, and 
are liable without respect to the 
apparent legal liabilities arising 
from the order of their names. 
Hence, where A. procured the en- 
dorsement of B. and afterwards of 
C., upon a note which he intended 
to get discounted at bank ; it was 
held, that B. and C. were to be 
taken as co-sureties, although by 
agreement between A. and B., B. 
was to have part of the proceeds of 
the note discounted, for which he 
was to give A. his own separate 
bond, and that agreement was not 
made known to C. at the time of 
his endorsement. Richard, Adm. 
v. Simms. 48 

2. A security whose obligation to 

y has become absolute, by the 





1813 Rev. c. 858. Murphey v 
Avery. 26 
VoL. 1 
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pa 
default of his principal, may pay 








y= 


to the extent of his liability with- 
out suit, and the money so paid, 
will be regarded as expended for 
the use, and at the instance of his 


principal. Gray v. Bowles. 440 

See Basrarpy, 2. Execurion, 1, 
2. Fortrucomine Bonn. Guar- 
DIAN, 3. 


SURRENDER. 

1. Before the statute of frauds, a 
term of years, whether by deed 
or parol, might have been surren- 
dered wholly by parol. Gwyn v. 
Wellborn. 318 

2. Surrenders are favoured in law. 
They require no technical words, 
but only such as express the in- 
tention to yield up. Ibid. 318 

See Cierx, 1. 


TAXES. 

1. Under the act of 1822, (Taylor's 
Rev. c. 1129,) a person who car- 
ries jewelry from county to coun- 
ty ior sale, is liable to the tax of 
twenty dollars imposed upon ped- 
lars. Wynne v. Wright. 19 

2. The act imposing a tax upon iten- 
erant dealers in jewelry, is not re- 
~ wy to the constitution of the 

nited States, although the jew- 
elry may have been imported from 
another state. Ibid. 19 


TRADING WITH SLAVES. 
See [npictmenr, 8, 9, 10. | 
TRANSCRIPT. 
See Recorp—passim. Removat or 
a Cause. 


TRESPASS. 

1. In trespass guare clausum fregit, 
if the plaintiff fails to prove title 
to the locus in quo, he must to 
entitle him to recover, prove that 
the trespass was committed on 
lands of his, either enclosed, or 


improved by cultivation. Smith v. 
Wilson. 40 





INDEX. 


2. Every unauthorised intrusion into 
the land of another, is a sufficient 
trespass to support an action for 
breaking the close, whether the 
Inad be actually enclosed or not. 
And from every such entry the 
law infers some damage ; if noth- 
ing more, the treading down the 
grass or shrubbery. Dougherty v. 
Stepp. 371 
In the action of trespass vi et 
armis, for the destruction of, or 
injury to chattels, the jury are not 
restricted in their assessment of 
damages to the mere pecuniary 
loss sustained by the plaintiff, but 
may award damages for the ma- 
licious conduct of the defendant, 
and the degree of insult with which 
the trespass was committed. Dun- 
can v. Stalcup. 440 
. If one enters into the possession 
of land under a treaty of purchase 
with the owner, he becomes a ten- 
ant at the will of the owner, and 
cannot sustain an action of tres- 
pass quare clausum fregit against 
such owner, for entering upon the 
premises without his consent. 
Walton v. File. 567 


VENIRE DE NOVO. 
See New Triat, 4, 5, 6. 


WARRANTY. 

Where upon the sale of a vessel, a 
bill of sale was executed between 
the parties, containing a warranty 
of title only, parol evidence is in- 
admissible to prove an additional 


warranty of soundness. Pender v. 
Fobes. 250 


3. 


WIDOW. 

A release does not operate upon 
a mere possibility, therefore an 
antenuptial agreement, whereby 
the wife.released all her claim as 
widow to the estate of her intend- 
ed husband, is not, at law, a bar 
to her petition for a year’s sup- 


| 























INDEX. 


port. Murphey v. Avery et al. 
Adm. 25 
2. The claim whicha widow has for 
dower in the lands of which her 
husband died seised, .is not, before 
assignment, a “ right or title” to 
the land, within the meaning of| 
the act of 1715, (Rev. ch. 2, s. 3) 
and is not therefore barred by the 
limitations of that act. Spencer 
v. Weston. 213 
8. Damages for the detention of 
dower cannot be claimed for a 
period anterior toa demand for 
its assignment. Ibid. 213 
4. Quere, whether in this state 
dower is not necessarily assigna- 
ble at law by petition only, and 
and therefore that there can be no 
demand in pais. Ibid. 213 
5. A widow, whose husband has left 
a will, toentitle herself to a year’s 
provision under the act of 1827, 
c. 13, must enter her dissent to 
the will, and file her petition at 
the term of the county court, 
when itis proved. Pettijohn v. 
Beasley. 254 
6. A county court, having no power 
to make a year’s allowance to a 
widow, when her petition is filed 
at a term subsequent to that at 
which the will was proved, may, 
on motion, set aside the proceed- 
ings, granting such allowance, al- 
though the executor may also be 
relieved by certiorari. Ibid. 254 
7. A conveyance of lands made by 
a man in contemplation of marri- 
age, with a view of defeating his 
intended wife ofher dower in those 
lands, is void as against the wi- 
dow, under the act of 1784, (Rev. 
ch. 204.) Littleton v. Littleton.327 
See Fraups, Sratrure or, 2, 3, 4, 
5, 6. Horcupor. 


WILL. 
1. A will written for a testator in 
extremis, by one standing in a con- 
fidential relation to him, and who 








takes a benefit under it, is not in- 
valid, by a conclusion of law, un- 
less read over to the testator, or 
its contents otherwise proved to 
have. been known to him. But 
these facts must be left to the ju- 
ry, and from them, fraud may be 
inferred, unless repelled by proof 
of bona fides. Downey v. Mur- 
phey. 82 
2. Where the capacity of a testator 
is perfect, his knowledge of the 
contents of his will is presumed 
from the fact of execution. Ibid. 
87 

3. When upon a petition in the 
county court for repropounding 
an alleged will for probate, the 
court ordered the same to be re- 
propounded, and directed an issue, 
from the finding on which, the pe- 
titioners appealed to the Superior 
Court; it was held that the ap- 
peal carried up the whole case, 
and that the Superior Court had 
power to revise the order for re- 
propounding the will, although the 
defendants had not appealed from 
that order. Harvey v. Smith. 186 
4. A paper writing alleged to be the 
will of a married woman, devising 
real estate, made under a power in 

a settlement, can only be support- 
ed in equity as an appointment, 
and cannot be propounded for pro- 
bate as a will in a court of law, 
and all proceedings for that pur- 
pose are erroneous. Ibid. 186 
5. Where a petition for repropound- 
ing a will for probate, does not 
state between whom the issue on 
the first attempt to prove it was 
joined, nor show whether the pro- 
per persons were parties to that 
issue, nor whether the executor 
acted bona fide, or otherwise, so 
that the court cannot see whether 
the petitioners were or were not 
bound by the finding on that is- 
sue ; the petition will be dismissed 
as uncertain, informal and defec- 














tive, but without prejudice to the 
rights of the petitioners to pro- 
pound the same again, in a pro- 
per form before a competent tri- 
- Ibid. 186 

6. The act of 1784, (Rev. ch. 225, 
s. 6,) does not authorise the pro- 
bate of wills of married women as 
devises of real estate. Ibid. 193 
7. It seems that a testamentary dis- 
oo, of personal estate made 
y a married woman, with the 
permission of her husband, may be 
admitted to probate. Ibid. 193 
8. Upon an issue of devisavit vel non, 
it is not absolutely necessary as a 
rule of a law, to prove, besides 
capacity in the supposed testator, 
and the formal execution of the 
paper, the further fact by distinct 
evidence, that the testator knew 
the contents of the instrument ; 
for the jury may infer such know- 
ledge from the evidence of capa- 
city and execution. Carr v. 
M‘Camm. 276 


9. The next of kin has a right to}, 


have the probate of a will taken 








INDEX. 


‘in common form recalled, and the 
will proved per testes, unless after 
notice of the probate, he has been 
guilty of gross laches, or has ac- 
quiesced in the probate sought to 
be vacated ; and this without ma- 
king affidavit of recently discover- 
ed evidence to impeach the will; 
neither is the receipt of a legacy 
under the will, nor a claim by a 

. bill in equity of a trust in the 
whole estate, an acquiescence 
which will bar this right. Ral. 
ston v. Telfair. 482 
10. If an executor, upon propound- 
ing a will for probate, cites the 
next of kin to see proceedings, 
they are barred by the probate. 
Ibid. 484 

See Aprrat, 3, 4. Bequest, 5, 6. 


WITNESS. 


See Evipence, 5, 7, 9, 37, 18, 19, 
20, 22, 25. 


YEAR’S PROVISION. 
See Wipow, I, 5, 6. 





ERRATA. 

In page 13, line 2 of the first note, after the word “ upon” insert“the”. ___ 
page 36, line 13 from the bottom, for “ W. A. Ha ” read “ W. H. Ha ad 
page 116, line 14 from the top, for“ W. J. Grabam” read “ W. A. Graham.” 
page 127, line 24 from the top, for “ not” read “ most.” 

. page 264, line 17 from the top, for “at” read “ut.” 
page 265, line 10 from the bottom, after the word “ yet” insert “ it.” 
page 287, line 10 from the bottom, for “ does” read “ do.” 
page 527, line 20 from the top, for“ professedly” read “ confessedly.” 
page 541, line 9 from the bottom, strike out the period and insert a dash. 
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